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PREFACE 

There  "  Not«  "  grew  out  of  an  attempt  to  condense  witliin 
the  compass  of  a  magazine  article  the  suhject  of  Relief  against 
Forfeiture,  upon  which  the  cases  are  so  very  conflicting  To 
treat  this  subject  at  all  intelligently,  I  found  that  there  was  t 
lot  of  preliminary  ground  to  coTer,  if  not  to  break,  and  that  it 
was  essential  to  a  clear  understanding  of  underlying  principle. 
to  review,  compare,  and  discriminate  between  the  different 
pemedie.  available  to  vendor,  or  purchasers  on  breach  of  con- 
tract  by  the  adversary. 

It  will  be  understood  that  this  book  does  not  profess  to 
be  a  text-book  in  the  usual  sense-it  is  rather  an  essay,  or  col- 
lection of  essays,  and  I  conceive  my  indulgent  reader  having 
Dart,  Williams  or  Fry  at  his  elbow. 

There  are  a  great  many  points  upon  which  the  law  is  not 
clear,  or  upon  which  there  are  no  clear-cut  decisions,  and  I 
have,  with  some  temerity,  in  several  instances  expressed  my 
own  views  of  what  the  law  is,  or  ought  to  be.  The  reader  of 
course,  is  at  liberty  to  disagree;  but  it  is  hoped  that  these  dis- 
cussions will,  at  least,  suggest  lines  of  argument,  and  be  of 
K>me  use  in  the  preparation  of  briefs  and  factum..  I  have 
tried  to  avoid  anything  like  "  padding." 

I  trust  that  the  many  imperfection,  in  the  book  may  to 
some  extent  be  excused,  from  a  consideration  of  the  fact 
that  the  library  facilities  afforded  in  a  new  country  are  limited, 
and  that  one  does  not  have  the  opportunities  for  discus 
sion  and  friendly  criticism  that  are  so  pleasant  and  useful 
in  larger  centre.. 


Edmonton,  Alberta. 

January,  1910. 


C.  C.  McCAUI.^ 
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WinTton  V.  Najrior,  24  S.  C.  B.  296 19 

Y. 
lataa  a.  Gardiner,  20  L.  T.  El.  327 l.'i 

Z. 
SEinunarman  v.  RoEinBon.  128  Iowa  72  148 
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VENDORS  AND  PURCHASERS 


CHAPTER    I. 

Introductory. 

When  «  bindm.  ^rcoment  for  Bale  of  lands  h  entered 
. -.  the  ...nediate  e.ect  of  the  contract  i.  that  t^e  ^  ^ 

to  l!  "  '"",™'',^^'*°^  of  "-  -t«te  or  interest  agrj 
to  be  .old,  wl,.|o  the  vendor  retains  the  legal  estate  a^  Z 
comes  entitled  to  the  purchase  money. 

It  is  sometimes,  but  not  quite  accurately,  stated   that 
te  vendor  b«.mes  a  trustee  for  the  purch,.''r.     The  ™ 
hat    he  pure  a.er  beco.nc.  in  e.,uity  the  owner  of  the  estal. 
generally  stated  t„  apply  only  as  between  the  parties  to 
te  ™ntraet;  ■  and,  since  he  who  asks  equity  n.ust  do  eq^it^ 
t  follows  as  a  general  rule  that  the  purchaser  canno    en 
force  such  e,,u,t,es  against  the  vendor,  or  secure  protection 
of  h,s  eq„.table  estate,  without  at  the  same  tin.e  pravtg  o^ 
offcnng  specific  performance  of  the  contract  itself.^  " 

From  the  time  the  agreement  of  sale  is  entered  into  the 
ve.:dor  has  a  lien  on  the  estate  for  the  purchase-n,on:;,  nn^it 


100 


See  notv  at  cui]  of  chapter. 
'  Dart  on  V.  &  p.  288. 

•<m.  cf.  Woe,  V.  «;,„.,  .f  „,,„,„  ,,,,„„^  ,.^.^,  ^^  j^  ^  ^ 

V.P.— ]. 
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it  ia  completely  paid,  whether  before  or  attrr  conTejance; 
unleaa,  of  courw,  ho  haf  rcleaneil  or  wuivul  it  {e.g.,  by  taking 
»  mortgage). 

ConTerwly,  the  purchaser  has  a  lien  for  the  amount  of 
Ilia  deposit,  and  payint'nts  made  on  account  of  the  purchase- 
money.  If  the  sale  goes  off,  or  the  cor  tract  is  rescinded 
through  no  fault  of  the  purchaser,  he  is  entitled  to  recover 
the  deposit  as  well  us  all  purchase-moneys  paid  by  him,  and 
is  entitled  for  such  purpose  to  enforce  hia  lien  against  the 
property." 

From  these  principle* — the  equitable  eotato  of  the  pur- 
chaser, and  the  co-relative  liens  of  the  vendor  and  of  the 
purchooer — How  important  consequencts ;  and  a  clear  con- 
ception of  them  is  essential  to  ony  disi  ussion  of  the  remediea 
to  which  either  party  is  entitled  to  refort  on  breach  of  con- 
tract by  tlie  other. 

An  "  open  "  contract  means  a  binding  agreement  of  sale 
whereby  tlio  parties,  the  property  to  be  sold  and  the  price 
are  ascertained,  leaving  the  other  terms  to  be  implied  by 
law. 

Such  a  contract  otiei-.  results  when  an  agreement  of  sale 
is  arrived  at  hy  correspondence;  but  where  a  conveyancer  i» 
employed  to  draw  the  agreement  it  ia  usual,  particularly  in 
the  interests  of  the  vendor,  to  modify  by  cypress  stipulations 
the  legal  incidents  of  the  naked  bargain.  A  standard  form 
of  such  an  agreement,  "  not  settled  ejclusively  in  the  vendor's 
interest,"  is  given  in  the  Ai)pendix  to  volume  1  of  Williams 
on  Vendors  and  Purchasers  (p.  850).  from  which  it  will  he 
seen  that  in  addition  to  stipulations  as  to  the  commence- 
ment of  title,  the  expense  of  producing  ilocument-i  nnrt  muni- 
ments of  title,  the  time  limited  for  delivery  of  the  abstract 

•Whilbrri^  V.  Wall.  V.m.  1  Ch.  Ml:  1002.  1  Cb.  SXi:  Cf.  Bl- 
horn  V.  lloriraon,  !)  lir.  ^J."!;  Biirnn  v.  RriJIn.  2C.  I'.  C.  C.  V.  «1  • 
J/-Bon/  V.  Hendenott.  14  Gr.  271 ;  Burni  V.  OriJIn.  24  Ir.  451. 
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fl«ng  ,  day  for  completion,  i.o.  f„p  „«v„,J/nf      \     ' 
money  an.l  c,«,.>.tion  .„,!    ..livery  7uf  '""^"^ 

«Pportion,.,c„t  of  rente      „,       ,  ?  '■"»'"y«nce;   (4) 

".epure„a.r  in  .a^liL^^^^r  ■"'"'"'"'  ^^ 

-~yi::rp:xTt:L:;r--- 

'■ecding  chapters.  "^    f""  P'"'"  '"  ">«  "«^- 

It  will  be  advantageous  to  state  here  shortly  tl,„  .«™ 
-d  .nclen.  i,„p,ied  by  la.  i„  an  open  e^  ■       '^ 

17!:,'™  '""•  "'™""'--'  -'-  other. 
(2)     The  vendor  must  show  a  good  title,' 

c«»d   in   D„rt,    WiMlaL       ™        ™»"'y»°<^«e.   and   i,   fully  div 

on  Vendor,  „„d-l.,;„l;Z;,"''-    "''    °"-"   «"-""    <"<    U. 

"Sep   WlUiama  on  Vendor.   .,„,i   i.      t 

Ordinary  C„„,M,f„„°„7S'r;„,,'o '■"'•■"■   "•   "^   ""''  •'•   ""■ 

K-  S.  C,  .Vppendii  1...  X„,  ,r,  "   •^'""'"■J'  Division   ( England ). 

'  Soc  Williams,  pp.  ;J4  ,„  4, 

'Armour  on  Titles   p  (5     in  f    t  »i, 
«.!»  wi.l,„ut  any  .,ual'ificu,i„„  IrZiZZ"^"  '"'''""'  "°  """"  '" 
•  OTOd  tille  and  the  rlsh,  ,0  ,ell  "'";'""""'  "  »"*"!"-  Hm.  he  ha, 
•t  p.  107.  '"■     """O"-  V.  Broodwood.  22  Cb    I).. 
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(3)  Tlie  rendor  miut  identify  the  property. 

(4)  'I'ho  Tendor  rnunt  verify  the  tbatrait. 

(5)  The  purrhater  niuiit  examine  the  title  at  hii  own 
expeoNe,  and  a^-cept  it  as  ooon  aa  a  good  title  ia 
ahown. 

(6)  Tli  purchaae  (hall  be  completed  an  won  a*  a  goiid 
til  •<  ahown,  i.e.  the  parchaiie-raoney  must  bo 
pniil,  o'"l  conveyance  (preparal  by  the  purchawr 
at  hill  own  exp<!UB<>)  '  cxcuiitcd  and  delivered. 

(7)  The  purchaser  is  entitled  t"  muniments  of  title.' 

(8)  Each  party  rnunt  do  nil  things  necessary  on  his  part 
toward  completion  within  a  reatonable  time. 

(9)  From  tkt  date  o/  the  contract  the  property  in  equity 
hchnijx  'o  the  punhater,  but  the  vendor  is  entitled 
to  rents  and  profits  up  to  the  proper  time  for  com- 
pletion, '"'if  vendor  hiu  a  lien  on  the  properly 
for  the  pru  ■. 

The  vendor  is  entitled  to  retain  poaietiion  until 

completion. 

Rents  and  profits,  rates,  taxes  and  outgoings  shall 

bo  apportioned. 

(10)  If  completi.ri  is  delayed  the  purtl  aaer  as  a  rule  is 
clmrgcable  witli  " legal"  intciest;  but  is  entitled 
as  from  the  projicr  time  for  completion  to  rents 
and  profits,  or  to  a  corresponding  credit  up  to 
actual  completion. 

•  Cf.  Sli  tinton  V.  Daeu.  23  8.  C.  B.  028 ;  but  see  D»»or(  v.  Drum 
moiul,  7  Mnn.  U.  US,  holding  that  it  is  tlie  duty  of  the  vendor  to  pre 
pare  and  eie,.'ate  the  conveyance  and  following  Sweeny  v.  Qodard. 
4  .4!lpn   (N.B.I   300.     And  cf.   I..  A.  !)  C.  L.  T.  pp.  37-40. 

•The  eiceptions  to  this  rule  are  noted  in  the  standard  booki. 
Dart,  Williams,  Armour,  etc. 


rouMnoN.  , 

The  quMlHin  nf  the  n<iiui««i,,n  ..i  tu 

from  the  pr«.ii„,  .„.„...     .rrinc.:;      T  """^"^ 

P..in«  the  JttilL'Tr"""  ""'^  '"■"■  '"'  '"-  <-' 
no  l^^T""'   ™'^  '"'"  '-«'»<'»  "■«■>  there  i. 

jer»-o-i  to  thii  titli,      ii.u       ■     .  »«ne(1  ob- 

of  Can  *  '■  '"  "'""''  "  ""'  "".  "'«  Pn> 

the  condit,":  ;f    ,      prlrt    ir,      '"'""""  "  ""-" 

bo  held  to  have  aocptL  It  '  "  ^"''  ""^'  '"'  "'" 

Possession,    however    if   toi-.„    • 

'  V,  iJhums,  p.  4.10.  448-450 

R.  at  WM.  «t  a41 :  O  Connor  ,.  Beatli,,  2  o.  A. 

■  leoMa™  V    HciuMn.  29  S   C    n    1-1     ,. 
'^O'.wM.  7  Or.  .X',-):  ff„„rf„„  >.'  /V;,,   ',  „    '      '"'»'■'■'•*'"  Bint  ,,  .l/c- 
10  Or.  4»,S,  and  ...  pT,     hnn,"  v.         "-^  ™'^  "'■»'"•»  '•  ''"'fc'. 
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Tendor,  is  not,  as  a  general  rule,  any  waiver  of  the  pur- 
chaser's right  to  a  good  title.'  In  the  latter  case  if  the 
contract  is  rescinded  either  through  defects  in  title  or  on 
account  of  the  purchaser's  default,  he  cannot  be  sued  for 
use  and  occupation,  but  is  liable  to  an  account  of  rents  and 
profits,'  but  it  after  the  contract  is  clearly  abandoned  he 
retains  possession  lie  will  be  liable  in  respect  of  such  sub- 
sequent occupation."  It  would  appear  logical  that  a  purchaser 
forcibly  taking  possession,  or  without  the  consent  of  the  ven- 
dor, should  be  liable  to  an  occupation  rent  if  the  possession 
be  beneficial  as  well  as  to  an  account  of  rents  and  profits. 
It  is  clear  that  he  may  bi  ejected,  and  restrained  by  in- 
junction from  re-entry.' 

Where  the  contract  allows  possession  to  be  taken  before 
completion,  the  purchaser  will  not  merely  on  that  account, 
necessarily,  be  ordered  to  pay  purchase-money  into  Court; 
but,  alitcr,  where  possession  has  been  taken  without  the  ven- 
dor's consent,'  or  perhaps  where  the  price  is  payable  by 
instalments.'  Where,  however,  the  price  being  payable  by 
instalments,  the  agreement  expressly  provides  that  the  pur- 
chaser shall  have  possession  pending  completion  of  tlic  pay- 
ment, if  the  vendor  forcibly  dispossess  the  purchaser  this 
will  be  deemed  a  repudiation  of  the  contract  by  the  vendor, 
and  he  will  lose  his  right  to  specific  performance.  The  right 
of  possession  in  such  case  is  an  integral  part  of  the  consider- 
ation.'    But  it  would  seem,  in  such  case,  the  vendor  re- 


•  Rankin  t.  Sterling,  SO.  L.  R.  OiC ;  Toienend  v.  (Iraham.  0  B.  C. 
R.  539. 

•Dart  on  V.  &  P..  p.  090,  Williams,  953-954. 

•  William.s,  054. 

*Crockford  v.  Alexander,  15  Ve?.  1^. 

'Frj,  pp.  613.  015:  Darby  v.  (Jrccnlcei,  11  Gr.  351.     See  post 
chap.  II.,  sec.  1. 

•  Armitronr^  V.  Aaaer.  21   O.  n.  ns.    .Xnil  cf.  Fry,  pars.  1401-14fl3. 
•KnatcklBlI  7.  Crueler.  3  Mer.  124. 


POSSESSION.  J 

enUr.  gud  vendor,  and  not  as  a  trespasser,  and  so  is  not 
liable  m  damages.  The  re-entry  and  dispossession  does  not 
depnve  the  purchaser  of  his  action  for  specific  performance 
11  he  chooses  to  demand  it.'» 

Where  it  is  intended  thH  the  purchaser  should  be  let 
into  possession  prior  to  con.pletion,  in  the  case  of  an  ordinary 
contract  or  prior  to  the  payment  of  the  last  instalment 
where  the  purchase-money  is  payable  bv  instalments  it  is' 
usual,  and,  of  course,  prudent,  that  express  provision  should 
be  made  in  the  contract. 

"Wherq  the  purchaser  is  so  let  into  possession  before 
completion,  the  vendor,  of  course,  retains  his  legal  estate 
m  the  property  sold  until  he  parts  with  it  bv  conveyance  to 
the  purchaser;  but  his  only  beneficial  interest  in  the  pro- 
per  y  IS  his  equitable  lien  for  the  price,  and  in  equity  he 
holds  his  legal  estate  as  security  only  for  the  payment  of 
(he  p„rchas<.money.".     The  position  of  a  purchaser  so  let 
into  possession  resembles  that  of  a  mortgagor  in  possession  » 
Agreements  modifying  these  claases,  and  containing  special 
eovenan  s,  provisoes  and  conditions,  especially  in  regard  to 
the  vendors  remedies  in  case  of  default,  are  very  common 
m  conveyancing  practice;  but  it  is  important  to  consider 
the  remedies,    that  are  open  to  the  vendor  and  purchaser 
respectively   on   an   open   contract  on   the  others   default 
breach,  or  repudiation  of  the  contract-as  such  may  he  called 
tlie  standard  remedies. 

It  is  a  general  rule  of  the  law  of  contract,  and  so  appli- 
cable  («  vendor  and  purchaser  alike  in  respect  of  an  agree- 

.tipula.ion  for  p„s..™i„„  i„  g,^  agn-em"!,,  ""'"' 

■Williams.  „p.  4,';7.S;    »„,-,s  ,..    HHUrd    -    IHot    -1,      ^-    , 

"'""'  '■-"""'■  -  '-■-y.  !««.  2  Ch.  72t,:-  f^  2  Cil    3« 
■Williams.  468. 
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ment  tor  sale  of  land,  that  whore  the  mutual  stipulationa 
of  the  parties  are  inlcr-dependent — as  on  an  open  contract 
they  always  arc— either  party  Becking  to  enforce  his  rights 
under  the  contract  must  be  able  to  allege  and  prove  com- 
pliance with  the  contract  on  hia  part.'  Thus,  generally,  the 
vendor  suing  on  the  agreement  must  have  shown  a  good 
title  and  have  been  able,  ready  and  willing  to  execute  a 
conveyance  in  the  tenns  of  the  contract; '  and  the  purchaser, 
it  ho  is  the  actor,  must  cither  not  be  in  default,  or  must 
offer,  and  be  able,  ready  and  willing  to  remedy  it  as  may 
be  directed  by  the  Court. 

Wliere  a  contract  is  broken  by  one  of  the  parties  to  it, 
so  that  there  is  a  "  complete  breach,"  it  is  obvious  that  the 
other  p»'  may  either  affirm  or  disaffirm  the  contract;  i.e. 
he  may  either  say  to  the  party  in  default:  "I  hold  you 
to  your  contract,"  and  so  demand  specific  performance,  or 
damages,  or  (if  a  vendor)  payment  of  moneys  due  under 
the  contract;  or,  treating  the  breach  as  a  repudiation,  he 
•may  say :  "  You  have  repudiated  the  contract— I  elect  to  re- 
scind it  altogether,"  and  so  claim  rescission,  or  if  a  seller  of 
goods  or  vendor  of  real  property,  where  the  law  allows  it, 
resale. 

The  text  books  do  not  ordinarily  seem  sufficiently  to 
emphasize  the  essential  difference  as  a  general  proposition 
between  these  two  positions,  but  it  is  important  to  observe 
that  they  are  muhinlhi  eichisivr,  and  that  the  injured  party 
has.  as  a  rule,  a  right,  and  sooner  or  lat<'r  is  bound,  to 
elect  whidi  position  he  will  take.*  Having  oucc  finally 
made  his  election  to  otiirm,  or  to  disaffirm,  the  injured  party 

'  Cf.  rolliKk  on  ContriKts,  p.  4:»  et  spq. ;  WiUinins  on  V.  &  r., 
11.  flir. :  if.  .Smith  V.  Boon,  V)  V.  C.  R.  (>34. 

•And  this,  as  a  nile.  OD  the  day  fixed  for  cumph'tion  if  time  is  of 
the  essence:  Soble  V.  Kc/ir»r((»,  ri  Cii.  D.  378  (C.A.)  ;  Ijul  .ee  Saord 
V.  Tedder,  13  Man.  R.  .172. 

•  See  chnptrr  on  Kleeti'in  of  Remedies,  post. 
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cam.ot  Shift  his  position:  tims,  once  he  ha«  rescinded  the 
contract  he  can  no  longer  claim  speciflc  performance  or 
'l^.ages,  or  payment,'  or  any  remedy  resulting  fr..,  an 
affirmation  of  the  contract;  and  vice  vcr.a.  This  will  be 
developed  n.ore  fully  nnder  the  head  "  Election  of  Uemedies  •" 
in  the  meantime  it  i„  sufficient  to  notice  that  this  principle 
«  not  inconsistent  with  the  right  which,  for  example  a 
vendor  has,  after  judgn.ent  for  the  contract  price  to  apply 
for  recession,  in  case  the  writ  of  execution  is  returned 
nulla  bona;  or  with  the  order  for  rescission  to  which  he 
may  become  entitled,  i  the  purchaser  fails  to  comply  with 
a  decree  for  specific  performance. 

It  iB        posed  first  to  consider  the  standard  remedies  of 
the  vendo.. 

The  remedies  that  are  available  to  a  vendor  on  breach 
of  an  open  contract  by  the  purchaser,  e.g.,  on  default  of 
payment  of  the  purchase-money,  may  accordingly  be  divided 
mto  two  classes:  iirst,  tl.ose  where  the  contract  is  affirmed 
and    secondly,    those    where    the    contract    is    disaffirmed." 
Thus    where  the  vendor  affirn^  the  contract,  he  may   (1) 
sue  for  the  payment  of  the  whole  or  such  instalments  of 
the  purchase-money  as  may  be  overdue  and  unpaid  as  a  debt 
cue  on  the  contract;    (3)    sue  for  damages,  i.e.,  the  pur- 
chaser having  made  complete  breach  of  contract,  and  thrown 
the  land  back  on  the  hands  of  the  vendor,  the  vendor  can 
recover  the  difference  in  the  value  of  the  land  remaining  on 
as  hands  at  the  date  of  the  breach,  and  the  price  agreed 
to  be  paid,   (3)  he  may  enforce  his  vendor's  lien-   (4)  or 
lie  may  sue  for  speciflc  performance.     (5)  He  may  "deter- 

fui  "whirr  t^v^ """  TV  "'■'°'"  '•'•'""'•'"•■ '"" "  i»  "■»">.- 
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mine"  the  contract.  Where  the  cmtracl  is  dimffirmed  by 
tht,  vendor,  he  lias,  (1)  the  right  to  rescind  the  contract, 
(S)   (perhaps)  a  right  of  resale. 


The  proposition— that  when  a  bindinit  aitreement  ot  Mie  ii  «n- 
tprpil  into  the  pupchasor  at  once  nrqulrea  an  equitable  estate  in  the 
land— is  perhaps,  too  dosmaticaily  stoted;  but  it  Is  so  Beuerally 
enunciated  or  assumed,  hotb  in  the  text  boolis  p.nd  in  the  decisions 
of  the  Courts,  and  alfonis  such  n  convenient  basis  tor  the  treat- 
ment of  the  present  subject  matter,  that  It  seemed  better  not  to  load 
this  introductory  chapter  with  a  discussion  as  to  whether  the  pur- 
.luiser  h.i»  on  eqnitlible  estate  or  merely  an  iduity.  .Vniu.ur  iiu 
Devolution  leans  to  the  view  that  when  the  purchase  money  is  paid 
the  purchaser  has  an  equitable  estate,  but  until  tlien  that  he  has  an 
eiiuity  only.  The  reader  is  referred  to  his  discussion  of  the  subject. 
In  instalment  plan  aurecments,  which  are  especially  considered  in 
the  followinK  pages,  there  is  eminent  authority  for  the  view  that  an 
equi»able  estate  vests  in  the  purchaser  as  against  each  payment. 
This  in  a  very  recent  ease  (Word  v.  lVi«kiir(i-lo>i»ei>  Co.,  9  W.  L. 
n  .iio)  Phippen.  J.A.,  says: -"  I'l'on  the  purchase  money  being 
paid  in  full  the  equitable  estate  vests  In  the  purchaser.  Similarlif. 
when  the  purchase  money  is  payable  by  instalments,  an  equitable 
estate  vests  as  anainst  each  payment.  An  equity  in  tact  vests  when 
the  contract  is  eiecuted,  for  then  the  purchaser  becomes  entitled  to 
the  property  UEOn  performance  of  his  obligations."  Most,  if  not  all. 
of  the  statute,  framed  on  the  Torrens  System  provide  that  no  estate 
or  interest  in  any  land  shall  be  created  eicept  by  instrument  rcju- 
Irrcd  under  the  Act.  Consequently,  where,  as  in  Alberta,  agreements 
of  sale  are  not  "  instrumcDts  "  capable  of  registration,  it  may  well 
be  argued  that  the  intention  of  the  Act  is  to  prevent  any  estate  or 
interest,  legal  or  equitable,  vesting  in  the  purchaser  by  such  an 
agreement.  So  ff.r  as  the  writer  is  aware,  the  Courts  have  never 
TOUsidercd  this  dilflculty,  but  have  dealt  with  the  remedies  of  ven- 
dors and  purchasers,— e.g.,  relief  against  forfeiture,  enforcement  of  ven- 
dor's lien,  etc.— as  it  they  were  quite  unaffected  by  the  Act ;  eicept, 
of  course  so  tar  as  they  notiw  caveats  that  may  have  been  regis- 
tered in  K'spect  ot  such  agreements  ot  sale.  It  was  the  writer's  in- 
tention to  have  added  a  special  chapter  on  the  modifications  occa- 
sioned by  the  Torrens  System,  but,  lilse  the  learned  author  ot  Wil- 
liams on  V.  &  r.,  he  found  it  would  require  at  least  another  volume. 


CHAPTER    II. 

VENDOUS-  REMEDIES,  WHERE  CONTRACT 
AFFIRM  EIJ. 

Section  I.— Action  for  Price. 

Th.  vendor  ma;,  ,ue  for  payment  of  the  whole  or  ,uch 
instalments  of  the  purchase-money  as  may  be  overaue  and 
unpaid  as  a  debt  due  on  the  contract. 

This-the  ordinary  action  „f  del,t-i„  obvious  enough 
It  may,  however,  bo  observed  that  the  mere  giving  of  pos- 
fiession  is  not  enough  („  sustain  an  action  for  the  purchase^ 
moncry;.  the  vendor  canaot  recover  the  wliole  price  at  law 
unless  and  until  he  ha.  r.rted  with  liis  legal  estate  in  the 
and;  he  can  only  recover  as  damages  for  breach  of  contract 
the  loss  he  has  actually  sustained.^ 

Where  the  price  is  payable  by  instalments  it  wouhl  ap- 
pear that  a  right  of  action  arises  in  respect  of  each  instal- 
ment  as  soon  as  it  becomes  due  and  payable  under  the  tern,s 
of  the  contract.  The  vendor,  however,  must  (in  general) 
be  able  to  show  a  good  title  in  himself,  or  that  he  has  the 
nght  and  is  in  a  position  to  call  in  the  title  if  outstan-liug  ■ 


410. 


E„,(  L„„d„„  Union  v.  Wclropolitan  ll„i,„y  Co..  L.  li   4  Ex  300 
'  Latrd  v.  Pint    7  \T  x.  w   a-a  .   ir  »'*.  »«r.». 


'Armstrong  v.  .luorr   21  O    It    ')K  ■  Cf    *-v„ 

v.  U..n.„er,on.  »  Gr.  „.  ,00:  („„.„,.  .    CrtVo^t '  ^tZT 
Townend  v.  Craham.  (!  I!.  C    It    Tto  ■  R,-  iLi       ,\L-.  '^^ ' 

c(.  Uar<.,  v.  ir.-.*,..-,..,<S-  "■..•■;f„.    ;/k'"io    *"■  '  ^"^  '"'■ 

et  .«,.    Cf.  Williams.  p„.  9723.  ""  °°  ^"'''"'   "■  ^» 
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In  other  words,  the  i)iirchBBer  eaiinot  he  onllod  upon  lo  pay 
any  moneyrt  on  the  piirehase-priee  unleR8  and  until  the 
vendor  Bhow«  u  good  title;*  and  yr.mble.  that  the  pnnhaBer 
(■an  even  rescind,  m-  at  leapt  repiidiate  the  contrtu't,  at  any 
time  hefere  eompletiim.  if  ho  abcertains  that  the  venihir  ha» 
not  a  good  title.' 

Hut  in  all  these  (•a.<e8  it  in  iiMiiorlant  to  distinguinh  care- 
fully hetwcen  (ihjections  liased  on  matter  of  conveyance  and 
ohjcetions  haspd  on  matter  of  title."  Thus,  the  existence  of 
a  heavy  cneunihranee,  ev<'n  exceeding  the  amount  of  the  pur- 
chase money,  heing  matler  of  conveyance,  and  rot  of  title,  is 
not  generally  a  conclusive  defence  to  tlie  vendor's  suit  for 
speciliu  performance,'  and  it  i.i  submitted  the  same  principle 
must,  since  the  Judicature  .\ct,  apply  to  an  action  for  the  pui- 
chase-money."  (Jonsequently,  where  an  action  is  brought  for 
the  recovery  of  instalments  payable  before  the  time  for  com- 
pletion has  arrived,  and  the  only  objection  to  the  title  is  the 
existence  of  encumbrances  to  an  amount  not  exceeding  the 
purchase-money,  the  overdi,  instalments  should  bo  paid  into 
Court,  and  the  same  rule  should  in  general  govern  where 
there  are  defects  in  title,  and  the  defendant  is  in  possession 
unless  ho  will  go  out  of  possession.  The  principle  is  very 
clearly  stated  by  Ijcacli,  V.-C.  (after  consultation  with  iiOrd 

*Camvron  v.  Carlfr.  U  ().  U.  4M  :  Mcftonald  v.  ^furruv•  11  O.  A. 
it.  101:  Imt  si-e  ArmitlroittJ  v.  Augt-r,  '.11  O.  It.  nt  p.  Krj ;  Toiencnd 
V.  Graham,  f.  H.  C.  B.  Ka. 

•Fry.  pur.  infill;  Forr^r  V.  \aith.  3.1  Ri'jiv.  107;  iirri'-cr  V.  Broad- 
ipooJ.  22  Oh.  I).  lO.'i:  BrUamti  V.  Drhnham  (ISill).  1  Cli.  412:  Dart 
UD  V.  &  1*.  (7th  ed.),  pp.  HHhT-7 :  sMmmoiia  v.  mcwart.  1  A.  L.  U.. 
p.  a88:  Graves  v.  Mtison,  S  \V.  I,.  It.  542.  But  see  Besciseion  hy 
I'urcliiistT,  pHHt. 

•Dart.  17B. 

'  Pnrt.  p.  10IK :  /Hi*r  o/  Itrmifiirt  v.  0(»iin,  3  S.  &  G.  213  :  Coliv, 
Aft.  IS.**!,  s.  ,"i:  .lrm«(.  uny  v.  Atmr,  21  O.  B.  '.»8.  Wiltiams,  p.  lijl. 
■"Which  two  remiHlies  "  (i.e..  10  r,-cover  the  last  iiistalmeut  or 
for  specific  performance)  "Ihoujih  different,  perhaps,  in  form.  must.  I 
thin'r,  ill  ttie  ions  ran.  amount  to  the  .^nme  thine."  Per  Stunrt.  J.. 
O'riirrj  v.  ilatim.  8  \V.  I..  B.  .'M2.  Sec  .trnulroti!;  V.  Auger.  21  O. 
U.,  nt  p.  103. 


OBJK0TI0N8  TO  TITLK. 


Klilon),  in  KMlailt  v.  SltpU... 
to  the  title  wa«  neitluT  in  law  ..„.  „,,.„,  „„„, 
of  the  von.lor,  but  Im.l  an  JM,le,«.n,lent  irton.«t 
was  producod 


in.i(m:»"Wh(Teane(: 
nor  equity  under 
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?«Kary  party 
the  control 

unlpHs  there 

'  *'""''''■  "  l'W»l  "r  equitnhie  ohH  ui„n 
on  he  part  of  the  «tran,..r  to  j„i„  in  the  „ale,  the  Master 
oueht  to  r..port  afiain.t  the  title;  otherwise  where  a  neces- 

tro   of  the  vendor  as  „  „,„rtga«ee,  there  the  Master  mi^ht 

It  would  seem  that  where  the  Torrens  Sy,te„,  of  reps- 
rat,™  of  t.tle,  i„  in  ,„ree,  under  whieh  no  instrument  i, 

ro«,«lered.  ohjeet.ons  that  ,„ipht  otherwise  he  matter,  of 
eonveyan,.e   may  more  readily  he  dee.ned  matters  of  title- 
and  thus   whore  a  vendor  had  no  eertili.-ate  of  title  to  the 
and,  and  was  not  in  a  position  to  eall  for  a  transfer,  and 
o  procure  >ts  repstration,  the  cancellation  of  the  ootstand- 
m,  certificate,  „n,l  the  issue  of  a  new  one  to  himself,  his 
act,o„    for    overdue    purcha^e-money    was    dismissed,    but 
w,th  hber  y  to  eon„nence  another  action;,  and  in  m,nn,.ns 
y.  Sln,:aH.-  an   aelion  by  the   ,u,r,.haser  claiudn^^  specific 
Performance,  or  alternatively  the  enforeen.ent  of  the  pur- 
chasers  lien  for  moneys  paid  on  the  price,  the  learned  .Tud^e 
Heck,  T  )    whde  holding,   in  elfeet,  that  the  purchaser  had 
1.C  r,«lu  to  repudiate  the  contra,.t  on  the  ground  that  the 
.  le  was  outstanding,,  an,l  the  vendor  could  not  eon.pel  its 
ran  fer   o  hm,self_a„d  holding  also  that  the  purchaser  was 
ontd led  to  specfie  performance,  adds;  "  I  su-r^est  that  the 
plamt.ff  should   pay   the   present  owners  of  the  land   the 
•I!  .Ma.l.  .T!(I. 

ITS.  •'"'"  "°"»'""  "■  ''■  <t  .V.  IF.  «».,  s  K,  4  J. 

■  Oroveg  v.  i/a«on,  8  W.  L.  R.  rk42. 
'llimpiom  v.  HIriiart,  1  .V.  I,,  n.  3R4 
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amount  necessary  to  secure  a  clear  title,  and  that  he  should 
accept  a  personal  order  against  the  defendant  for  that 
amount,  less  the  balance  which  he  himself  owes.  T  will 
make  any  necessary  order,  including  an  order  iuldin(?  parties, 
for  the  purpose  of  vesting  title  in  the  plaintiff." 

It  is  suggested  that  the  effect  of  the  liberty  to  commence 
a  new  aiition  in  the  one  case,  and  of  the  order  suggested  in 
the  other,  can  be  fully  explained  by  the  rule  that  the  Court 
will  ordinarily  allow  time  for  the  completion  of  the  title, 
i.e.,  generally  the  inquiry  ia  whether  the  vendor  can  make 
a  good  title,  not  whether  he  could  do  so  at  the  date  of  the 
contract;'  and  accordingly  where  there  has  not  been  un- 
reasonable delay,  and  time  is  not  material,  the  Court  will 
allow  time  for  the  completion  of  the  title.*  And  in  such  a 
case,  since  the  Judicature  Act,  it  would  appear  that  pending 
completion  of  the  title,  whether  the  price  be  payable  by  in- 
stalments or  not,  the  vendor  is  entitled  to  have  the  purchase- 
money  paid  into  Court— at  any  rate  where  the  purchaser 
is  in  possession— unless  it  ia  through  the  laches  of  the  ven- 
dor that  the  title  remains  inoomplcte.'  In  Fry  (sec.  14fifi) 
it  is  stated  "where  the  cimtract  allows  possession  to  be 
taken  before  completion  of  the  title,  the  Court  will  not 
generally  order  the  payment  of  the  purchase-money  into 
Court  on  the  score  of  possession."  It  is  submitted,  however, 
that  in  view  of  the  numerous  exceptions,  and  the  auth- 
orities cited,  the  rule  may  be  fairly  stated  as  above. 

But  if  there  is  an  incumbrance  the  discharge  of  which 
the  vendor  is  not  entitled  to  compel  before  the  time  for 

•  Fry,  I).  580.  par.  ISGO. 

•  Spp  Williamt  v,  iri(»on,  3  B.  C.  n.  OLI. 

•Fry.  pp.  013  et  soq  :  OVCcrfr  v.  Taylor.  2  Or.  30,'; :  Thompmn 
V.  Brunikill.  7  Gr.  W2 ;  Chanllcr  V.  /ncr,  7  llr.  «2:  Warddl  V. 
TretioHth.  24  Gr.  40^:  Camrron  v.  Carter.  »  ri.  n.  42(1;  (Irrmraod 
V.  Turner  64  L.  T.  N.  S.  2fil  :  .irmnlronfj  v.  Aiifirr.  2t  O.  R.  OS ; 
but  »re  nravca  v.  ilamn.  S  W.  I»  K.  .'■|42:  and  romparc  Krandon 
Htciim  Laundry  Do.  v.  Ilanna.  fi  W.  L.  R.  u7(!.  wilb  //mil  v.  iril- 
hard-Langen  Co.,  lb.  at   p.   Mi. 
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completion  arrives,  the  Court  e.nnot  compel  the  purchaser 
to  accept  an  indemnity  against  it.'. 

Though  the  tendency  of  t.iodern  decisions  is  to  hold  ,,nv. 
ment  and  conveyance  to  he  reciprocal  and  concurn.nt  acts 
yet  agreements,  of  .ourse,  can  he,  and  sometimes  are,  so 
drawn  that  it  is  only  upon  payment  of  the  purchase-money 
that  the  vcn.l,.r  is  obliged  to  show  a  title  or  convey '     Hut 
this  n>ust  he  very  clearly  and  c.xpli..itly  expressed  to  displace 
the  general  rule.'     Where  the  purchase-money  is  payahle 
by  mstalments,  since  the  purehas,.r  is  not  obliged  to  pay  any 
portion  of  h,s  purchase-money  until  the  vendor  shows  a  good 
.tie,  and  can  even  repudiate  the  contract  if  he  ascertains 
that  the  plaintiff  has  n,.t  a  good  title,  a  question  might  be 
raised  m  a  case  where  the  purchaser  has  paid  nue  or  more 
mstalments  without  objection,  whether  he  had  not  waived 
the  defect-more  especially  where  titles  are  siuiplifid  by  a 
complete  system  of  n.gistry."     Hut  in  Darby  v.  Gnenk.," 
Mowat,  V.-C.  held  that  suel.  was  not  the  ease  (.Sec  Chap 
VI.,  sec.  iii.  (a)).  '  i- 

It  the  vendor  having  taken  a  judgment  against  the  pur. 
chaser  for  the  amount  of  the  purchase-money,  or  for  over- 
due  mstalments.  afU^rw„rds  r.«c,-„rf.,.  it  would  appear  logical 
tha  the  judgment  should  be  vnc.tcd.  and  monevs  (if  any) 
paid  on  it  returned,  but  it  has  b,  ,.„  held  that  no  such  result 
.s  occasioned  by  canc^cllation  sub,.c,pie„t  to  judgment  where 
the  contract  expressly  provided  for  forfeiture  of  all  moneys 
paid  on  the  puK.|,a.=c-pnce  i„  the  event  of  cancellation,". 

'In  re   Wtiton  v.  Thoma,  (1!)0-),  ]  ch.  244. 

'Spi.  Valet  V.  Gardiiirr.  20  I.    I    Vx   T>T  ■  r     .  »    w 

Man.  It.  1,0;  lUOonaU   ■   krl    ■OH    ^'7  Jr"  "■  ''Z''"-  * 
'  .irmour.   p.  g, 

•Pommerciol  Hank  v.  J/cCo,i«eH.  7  Gr    m  „  331 
'•  11  Gr.  353.  >  • 

'•'JaH-,o„  V.  Unit.  1  Q.  L.  R,    ((-.a.)  48.S. 
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Section  II. — Action  for  Damages. 

"  If  the  purchuMor  bieak  the  contract  ...  by  fail- 
nro  to  pay  tlic  jirit*!  licforo  tlio  vendor  ha*  parted  with  his 
estate  in  the  land,  the  vendor  rannnt  recover  the  whole  price 
as  damages,  but  in  limited  to  the  logH  which  he  has  actually 
BUBtainc<l,  i.e.,  the  difference  in  the  value  of  the  land  as  re- 
mainiTif/  on  his  hands  at  the  date  of  the  breach  and  the  yricv 
agreed  to  he  paid"  * 

This  remedy,  however,  is  only  applicable  where  the  fail- 
ure to  perform  goes  to  the  root  of  the  contract,'  where,  in 
fact,  it  i«  such  as  diacntitle^  the  purchaser  to  specific  per- 
formanre.  The  action,  however,  is  in  all  ensential  respects 
the  same  as  for  breach  of  contract  relatinjj  to  chattels. 
"  Two  men  enter  into  a  contract  and  one  of  them  breaks  it. 
The  uther  one  is  entitled  to  claiui  damages  and  recover  them 
if  he  can.  That  ia  the  case  and  nothing  else.  It  is  a  con- 
tract to  buy  nn  estate.  There  can  l)e  no  difference,  that  I 
know  of,  which  will  distinguisii  tlie  subject  of  the  contract 
so  as  to  apply  a  ditferent  law  to  it.  It  waa  argued  that  the 
law  relating  to  contracts  for  land  differed  in  its  nature  from 
contracts  for  bales  of  goods.  I  cannot  follow  that  distinc- 
tion."' 

If  the  vendor  elects  the  remedy  by  way  of  damages, 
and  so  aflfirms  the  contract,  the  position  is  the  direct  anti- 
IhcfLt  to  that  ro!*ulting  from  true  r&tcissionr^  and.  though 
regaining  his  land,  he  cannot  deolaro  the  deposit 
forfeited,  but  it,  as  well  as  the  instalments  paid  on 
a''Count  of  purchase-money,  must  be  taken  into  account,  to 


'  Willinma  on  V.  &  P.,  p.  ItSO;  cf.  Civil  Codp.  California  par.  3307. 
*Marcu»  v.   Smith.  17  IT.  C.  C.   V.  41ti;   Meraey  titcrl  and  Iron 
Co.  V.  Naytor,  0  A.  C.  434. 

•P«r  naonn,  V.r..  in  Nolle  v.  Edirardit.  Tt  <Ti.   D,.  nt  P.  384. 
'o  See  "ElectioD  of  remediea,"  pott. 
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the  purd,aHor'.  ,.„,ii,,  in  «,i„g  the  d...,„,.    o„  tho  oth.r 
-..I.  .......  hav.n,  .,,.,.,0,1  ..,  „.„.,„,,  ,„e  contraC,  1,„  ...„  „„ 

longor  a„,r„.  it  and  recover  damage,  for  it.  breaeh/ 

nor,,  a^ain,  if  time  were  of  the  e.»ence  of  the  contract 

.»  olear  that  tne  vendor  m,„t  have  had  a  food  title  and 

en  ready  and  willing  to  convey  on  the  day  Led         c  " 

pet,on   to  ™.tain  thl,  ,„rn,  of  action;-  and  ,.n,ik    Zt 

nee  the  ,Tnd,cat,.ro  Act  tho  .an.e  rule  wi„  app.v,  ^       ' 

m,o  ,.  expre..lv  n,adc  of  the  essence,  a,  this  i-'no    a       „ 

of  rehevmg  „,-a,n,t  penalty  or  forfeitur^inan.nuch  a,  the 

vnndor  getR  hack  his  land. 

When  the  price  i,  payable  by  in.talm-nt«  the  .,„e,ti„n 

a    reach  a,  ,„e.  t„  the  root  of  the  contract,     ft  uj. 

ZJ  •"""""  "'"  ""'  "■•  ™'">''t  P-v  the  in.tal. 

n    nt  over,luo-at  any  rate  within  a  reasonable  til't 
th,s  amounts  ,n  effect  to  repndiat.on,  and  the  vcn,ior    an 

yTnl  let        T  "  '"  "  '""  "'  '^'""'»  '»  '-  "^'--d 

manifest  intention  of  repudiating  the  contract    or  „„  / 
-c,ini.ance.  .howin,  an  ab.olii,;  incapal      to  ■;;,;: 
so  that  the  parly  in  default  cannot  be  regarded  arrt,,:  i„ 

*Williama.  V.  A  p    nnn.Oiat.   v™*i, 

-eld  -.ium'L  „  •v;f' ^.^tT-^/rj""'''":;'"'-  "■■•  """^ - 

Hat  the  vea,Ior  .^'Crmi,  .jSVr  ,1  „       ""■™'""''  "">  "'-  l>ri"cipl, 
»"««.  P.  39.  el  .,.,.  •    ""'"  "'""  ""■•'"'•"'  "'"  '""tract.    So. 

'  .Voite  v.  Mwaritt.  5  Cli    n    ITS  ■  „f    i-     . 
C.  P.  050.  '*■  '^'-  *'"'"■  '■  ""Men,  17  U.  C. 
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future  to  perform  hit  p«rt,  the  «ellcr  ii  di»ch>rged  from 
future  dcliTeriei.'" 

It  nii(!lit  ut  flnt  siffht  appear  tliat  where  the  purchaaer 
had  paid  instalmcntii  of  the  purchaso-money,  the  Court,  on 
the  principle  of  rcliovinj!  ngainut  forfeiture,  would  not  per- 
mit the  vendor  to  treat  a  mere  default  in  payment  of  a 
•ubscquent  instalnicnl  as  a  coinploto  breach  enabling  the 
vendor  to  resume  iio»«e»«ion  of  the  land  and  «uo  for  damages. 
There  docs  not  appear  to  be  exprc»ii  authority  on  the  point, 
but  it  must  be  remembered  that  this  is  a  common-law  ac- 
tion," and  that  the  purchaser  is  entitled  to  have  the  deposit 
and  instalments  paid  on  account  set  off  against  the  damages: 
and  if  there  were  no  damages,  as  practically  there  would 
not  be  unless  the  estate  had  depreciated  in  value,  he  would 
recover  all  these  payments.  This,  as  will  be  seen  later,  does 
not  militate  against  the  rule  that  the  "  deposit "  is  a  guar- 
anty for  performance  and  so  forfeited  on  breach  of  contract 
by  the  purchaser;  and  where  the  parties  have  expressly 
agreed  upon  a  sum  of  money  as  "liquidated  damages"  in 
case  of  a  substantial  breach  of  contract^-as  distinguished 
from  a  penalty — it  appears  to  be  the  rule  that  the  Court 
will  not  grant  relief.' 

The  measure  of  damages  is  the  difference  between  the 
agreed  purchase-money  and  the  estimated  saleable  value  of 
the  land  at  the  time  of  the  breach.  In  addition  to  this, 
however,  if  the  purchaser  has  been  let  into  possession  the 
vendor  is  entitled  to  recover  interest  on  the  purchase- 
money,"  but  he  is  not  entitled  to  rents  and  profits  as  well. 

•Bullcn  A  Leake— Prpoeiients  o(  rlmdlngj  (flth  Ed.),  p.  277; 
Iforjon  V.  Bain,  L.  R.  10  C.  P.  15;  Bi  p.  chalmen,  L.  R.  8  Ch.  289; 
l/er««i/  Steel  Co.  V.  Naylor,  0  A.  C.  434;  Corniooll  v.  Henton  (1900), 
2  Ch.  298. 

■  See  Nabit  v.  Eitcardl.  5  Ch.  D.,  at  p.  302.  et  sen. 

•  Wallii  V.  Smith.  21  Ch.  V.  243 ;  per  Fry.  J.,  at  p.  240. 

"  Willinms.  p.  irai ;  Laird  V.  Pin.  7  M.  &  W.  ITl;  iltiecton  T. 
PUnMii,  38  N.  S.  R.  393. 
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Kn.Kht  Bruco  (then)  V.-C,  i,  quotod  by  Sir  Edward  Fry- 
<"  -ayinff  ,n  .  c«.e  .rising  out  of  the  «»lo  of  «omn  ►;..!,  land* 
m  Chd.hc-tor  H.rlH,ur,  "  You  c.nnot  h.ve  hoth  money  .nd 
mud  And  ,0  n.ithor  party  ™n  .t  the  .ame  time  he  en- 
titled  both  to  intere.t  .nd  to  rentn.'  And  ,o  in  the  e,™ 
of  the  pur.h..er;  "  To  give  him  thi«  would  bo  to  take  from 
the  vendor  the  fruit,  both  of  hi,  e.tate  and  the  purchase, 
money,  and  would  be  little  le»,  than  eonfwoation."'  The 
e.late  and  the  purcha»e.„,o„ey  are  Ihinj;,  mutually  cielu- 

81VC. 

The  depoHit,  it  there  h«»  k,,n  one,  i,  to  bo  set  off  against 
the  vemlors  dumnpe,;  it  i,  not  reRard.H]  „,  a  .um  flxcl  by 
wny  0  liquidated  damage,  unle«  it  i,  expre«<ly  ,„  „aled.. 
It  follow,  that  the  purchaser  cannot  by  repudiating  the 
eontraot,  and  forfeiting  hi,  deposit,  e«.ape  from  his  liability 
.f  the  vendor's  damage,  exeee.l  the  amount  of  the  deposit. 

It  may  happen  that  exactly  the  fame  amount  may  ho 
named  ,n  the  contract,  both  a,  a  deposit-i.e.,  u  guaranty 
for  the  purchaser,  pertormaneo-and  a,  li,|uidated  damage. 
in  -use  of  breach,  as  in  Cation  v.  Bennett.' 

If,  however,  there  are  no,  or  only  nominal,  daumge,  the 
purchaser  «  not  entitled  to  a  return  of  his  deposit  It  i, 
only  where  the  contract  goes  off  without  any  fault  of  the 
purchaser,-  or  the  contract  i,  rescinded  by  mutual  consent. 

'Fry.   par.    13m. 

■Cf.  7oi>CTiicr  V.  Eiwordt,  1   A,   L    R    at  „    it-.  ...a       .      i 

wiucli  1,  not  in  nccordanco  with  tlie  Engli.h  authuritiw 
O.  TL  ^.'m"'  ""'•  '°  ""''"  '•  "'""'"•  ^  «■  C-  B.  «-3     (18 
A    l'h' «r  T',!"-  '*  "•  '  °-  ''•  "'•  '^'"'"1"  y-  Edward,    1 
•Ol  L.  T.  70. 
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that  the  purchaser  can  recover  liis  deposit,'  and  in  the  latter 
caee  it  is  only  by  the  generosity  of  the  vendor  that  the 
purchaser,  in  default,  can  get  the  benefit  of  rescission." 

From  a  practical  standpoint,  where  a  deposit  has  been 
made,  unless  he  wi.shos  to  proceed  for  specific  performance, 
the  vendor's  better  course,  whore  his  damages  do  not  exceed 
the  amount  of  the  deposit  and  where  nothing  else  has  been 
paid  on  account  of  tlie  purchase-money,  would  appear  to  be 
simply  to  rescind  the  contract,  and  declare  the  deposit  for- 
feited.' 

The  parties  can,  of  course,  stipulate  in  the  contract  that 
a  certain  sum  of  money  shall  be  fixed  as  liquidated  damages 
in  case  of  breach.  Thus  in  Wallis  v.  Smith,"  where  the 
contract  stipulated  that  a  deposit  of  £500  should  be 
paid  on  execution  of  the  contract,  together  with  £  t,500  within 
seven  months,  to  tlie  joint  account  of  the  plaintiff  and  do- 
fendant  in  a  bank,  it  was  provided  that  if  the  plaintiff  could 
not  make  title  he  was  to  return  the  deposit  of  £500,  and  to 
pay  the  defendant  £5,000  as  liquidated  damages;  and  if  the 
defendant  should  commit  a  substantial  breach  of  the  con- 
tract, that  "  tlio  deposit  (sic)  of  £5,000  "  should  be  forfeitol, 
or  if  it  had  not  been  paid  the  defendant  should  forfeit  and 
pay  to  the  plaintiff  £5,000  by  way  of  liquidated  damages. 
The  defendant  did  not  pay  the  deposit  of  £500  and  com- 
pletely failed  to  carry  out  his  contract.  It  was  held  that 
plaintiff  waa  entitled  to  recover  the  £5,(i()0  as  liquidated 
damages — that  the  condition  as  to  forfeiture  did  not  apply 
to  the  £500. 

It  is  submitted  that  the  same  result  would  have  been 
arrived  at  if  the  deposit  of  £500  had  been  paid— on  the 

*Fry.  par.  1478. 

•  Chck  V,  Hoirard  <t  Colony  Co..  43  L.  R.  A.  199. 
"See  Williams,  pp.  95],  982,  especially  note  (»). 
"21  Ch.  D.  243. 
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m^S  this  Principle,  that  theS^"    l:  t::^  'l^ 
by  the  contract  of  tho  parties.  '  ^ ' 

It  remains  to  add  that  since  the  .- 
Oourt  can  give  damages:' 

ca«e  lor  specific  performance,  under  Lord  Cairns'  Act' 

part-undt  Tfr   *°  T'^'  P"'o™ance  in  whole  or  i„ 
Cicatnre  VeC      ^'"'  ^°''  ^"'  "'"^^"^  ^^  -^"  '»>« 

sar^oTf'"'"'  "  ""f""  '""^  "<"'  -™  '"  the  Court  and 

as^^at^Common  Law  by  rea.n  of  the  breach  of  the  agl 
The  damages  under  (8)  are.  however,  essentially  different 

case  for  them,-  a,,d  claim  them  specifically:  otherwise  his 
claim  for  damages  may  l,c  treated  as  if  it  Z  ,"^  '"' 

■n  substitution  for  the^^uitablelclt'  f^/J^Ct 
-.  -  may  be  defeated  by  anything'whier  ::^;:J:^ 
right  to  specific  performance," 

'  ^™  Elmwe  V.  Pirrie.  57  h.  T.  333. 

■Cf.  "Specific  Performance,"  po,t 

•F^,  par.  1308:  77„tt,„  v.  „„„„„ 

•Do»,  V.  CorrcK.  7  Ch.  n   473.  ™" 

■0^  Col,)  .  .„d  ,„  ..  SpeciBc  Perform,n«."  pel. 
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Sfction  III. — Vendor's  Lien.* 

It  has  already  been  mentioned  that  from  the  time  a 
binding  apireement  of  sale  is  entered  into  the  vendor  has  a 
lien  on  the  property  tor  the  purchase-money  until  it  is  com- 
pletely paid.  This  lien  is  implied  by  law,  and  as  is  generally 
stated,  it  is  by  virtue  of  it  that,  unless  the  contract  contains 
an  express  or  implied  stipulation,  that  the  purehaKcr  shall 
have  possession  prior  to  completion,  the  vendor  is  entitled 
to  hold  possession  until  the  whole  purciiase-price  is  paid. 
If  the  purchaser  be  let  into  possession  before  he  has  paid 
the  whole  of  the  purchase-money,  a  like  lien  will  be  implied 
in  equity  in  favour  of  the  vendor,  until  the  whole  of  the  pur- 
chase-money is  paid,  and  will  continue  to  exist  even  after 
the  actual  conveyance  of  the  property  to  the  purchaser.' 

The  existence  of  the  lien  is  so  strongly  favoured  both  in 
law  and  in  equity,  that  it  will  be  presumed  to  exist  and  to 
continue  unless  there  is  a  clear  intention  on  ,lie  part  of 
the  vendor  to  the  contrary,  even  though  the  vendor  himself 
should  have  no  positive  intention  that  it  should;  and  the 
onus  of  showing  that  it  has  been  waived  or  discharged  is 
upon  the  party  who  so  asserts.'  Thus  the  lien  will  not  be 
deemed  to  have  been  waived,  even  though  the  vendor  bad 
not  an  actual  intention  of  retaining  it,  from  the  mere  fact 
of  his  taking  promissory  notes  for  the  purchase-money;  or 
from  his  suing  and  recovering  judgment  for  the  amount.' 
Tt  will,  however,  of  course,  be  waived  if  the  vendor  take  a 
mortgage  for  the  whole  amount  of  the  purchase-price  re- 


•  This  cubjpct  is  fully  discusspd  in  Dart,  eh.  liv..  sec.  1. 

'  As  to  effect  of  reRistration  of  conveyance  see  Kcttlcwell  v.  Wat- 
...  26  Ch.  D.  501. 

•  Ilish  River  Meat  Market  v.  RoutUdge,  1  .\.  L.  R.  405. 
■  flinl  V.  smith,  8  Gr.  330. 
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maining  unpaid.  Boven  v.  Kr:  '  ♦  is  usually  cited  for  ihe 
proposition  that  an  intention  to  nl.andon  the  vendor's  lien 
will  be  implied  where  he  takes  a  mortgage  for  part  of  the 
purchase-money.  It  is.  however,  pointed  out  by  Beck,  ,T., 
in  I^igh  River  Meat  Market  v.  Boutledge,'  that  this  case  is 
an  authority  only  that  from  puch  a  state  of  affairs  the  in- 
ference of  fact  may  be  drawn,  that  it  was  intended  to  exclude 
the  lien;  but  that  it  will  depend  upon  all  the  circumstances 
of  the  case  whether  such  inference  should  be  drawn  or  not.' 

It  is  clear  that  the  vendor  has  a  lien  in  the  absence 
of  stipulation  to  the  contrary  where  the  price  is  payable  by 
instalments.'  In  the  last  cited  case  (Nivs  v.  Xires)  it  is 
pointed  out  that,  where  an  action  is  brought  by  the  vendor 
for  specific  performance  of  an  agreement,  the  price  being 
payable  by  instalments,  it  is  especially  appropriate  to  join 
a  claim  to  enforce  the  vendor's  lien,  and  the  form  of  decree 
given  in  the  report  of  this  ease  is  instructive.' 

The  vendor's  lien  does  not  in  itself  give  the  vendor  either 
a  right  to  resume  possession,  or  a  rigb*  -f  resale;  but  if  he 
wishes  to  enforce  it  it  appears  tha  i  My  remedy  is  to 
apply  to  the  Court  for  a  declaration  ,  re,  and  an  order 

to  raise  the  amount  due  by  sale.'    1  lie  sale  so  ordered  is 
like  a  sale  made  by  a  pledgee  of  goods  to  recoup  himself: 

r  '«"«  "Jr'  f  ■  'ij:;."^-  '  '"■  "•''*•  '''■"'••"I''  V  StcDonald.  18 
Gr.  6,8;  Grant  v.  il.ll,.  2  Vrs.  &  B.  30(1:  Coltir,,  v.  rollin,.  .-il  n^^v 
.54,:  nmrr,  v.  Kr„t,  2  Wra.  2S1  ;  Caliper  v.  flpotli,,,„..dr  T»,„lv„ 
21:  Dnm  V.  MrFall.  41  V.  C.  R,  mX:  Andenon  v.  Trott  1')  Cr  cil'l' 
—but  ahter.  it  it  nppcarrd  th»t  the  not-  and  not  the  monty  rcpre- 
7,".. i  /-."^  "■"'  ""■  "'^  "''""'  ""'  ""''"'•  """'l  iMriainod  for.     Be 

d^Jr„     '%f""'''  2°<i.^"  "■  "  "''■  "•  ™-     "randan  Steam  Laun- 
dry to.  V.  Banna,  9  \V.  L.  R.  at  .'j77. 

'  1  .4.  L.  R.  405. 

■  C(.  Dart.  ch.  xiv.,  sec.  1. 

'  ^ivct  V.  A'irc«,  15  Ch.  D.  G49. 

■  See  ibis  decree  extended  in  Selon  on  Decrees,  p.  2290. 
•  Sev  "  Spccitic  performance,"  post. 
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any  surplus  of  price  obtained  on  resale  belongs  to  the  pur- 
chaser, and  conversely,  the  purchaser  is  liable  on  the  con- 
tract in  daniuKcs  In  the  extent  of  the  loss  if  a  deficiency 
results."  If  the  order  for  sale  prove  ineircetniil  the  Court 
may  then  make  iin  order  directing  )io»ses«ion  lo  be  restored 
to  the  vendor;'  such  order  is  iu  the  nature  of  fareclomre, 
and  not  by  way  of  rescission  of  the  contract  involving  resti- 
tutio in  integrum/ 

It  has  been  pointed  out  that  it  is  proper  in  soiii.'  iu- 
Btanees  to  join  a  claim  for  the  ekforcement  of  the  vci.Jor's 
lien  in  an  action  for  specific  performance,  and  where  such 
lien  exists  a  vendor  obtaining  judf,Tncnt  for  specific  perform- 
ance may  also  obtain  a  declaration  of  the  lien  with  a  clause 
giving  him  liberty  to  apply  to  the  Court  for  ita  enforce- 
ment.' If  such  decree  is  made  then  if  default  in  payment 
under  the  judgment  occurs  the  vendor  may  have  an  order 
for  sale/  of  the  property,  or  an  injunction  operating  to 
restore  to  him  the  possession  of  the  property." 

In  Canadian  Pacific  Ry.  v.  Meadows,'  the  vendors 
under  a  special  clause  in  the  agreement  providing  that  on 
default   in   payment  of   the   purchase-money   the   vendors 

"Cf.  Snnrferflon  v.  BuTdctt,  IS  Gr.  417:  SkeUii  v.  H.,  Tb.  495. 
'  Cf.  Sown.  p.  ;2n0|  Skellv  v.  fUtclln,  18  Or  l:ir.:  .Vicet  y.  Wirei, 
15  Ch.  D.  (Un. 

'  WiUinms.  054:  Sep  AUmfid  v.  Mcrrpbcnt,  rfr..  ny,  Co..  33  Ph. 
D.  571,  and  compare  the  criticism  on  this  case  in  Wiliiamj,  p.  954, 
note  S. 

•  Seton,  P.tli  Kd.  ■■  22m,  Walker  v.  Warr.  te..  Up.  Co..  I..  B.  1  Eq. 
105;  Wing  y.  To.  ■  ^,n.  etc.,  Ry.  Co..  L.  R.  3  ("h.  740:  ™mpare  Sedq- 
viiek  y.  Watford,  rfc.  Ily.  Co..  m  I,.  J.  Ph.  370.  where  nn  immediati! 
sale  was  directs,!.     And  see  "  Specific  performance,  '  post. 

•  Sfe  Minins  v.  IkIf  of  Winht  If  it.  Co..  L.  R.  5  Ch.  414:  Wn';i 
y.  At/lcsbiim.  rfc,  Ry.  Co.,  21  W.  K.  SIO;  Lyictt  v.  Stafford,  ic,  Hy. 
Co..  L.  B.  13  lii.  201. 

•  Fry,  p.  .^OS.  irare  v.  Aylesbury,  t£c..  Ry.  Co..  21  W.  B.  819, 
and  pee  the  final  order,  Seton,  (1th  Vd.,  2291;  compare  also  Allgood 
V.  ilerryhent  Ry.  Co.,  33  Ch.  D.  571. 

•  1  A.  L.  R.  3-14. 
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monoy.,  paid  thereon   claimed  thlT       ".™'"P^"^""-  '"r 
m  default  they  were  oJuZtl       T  """"''  ""  ''"^""^^^ 

payment  cancellation  of  ir  '  ""''  '°  *''''"'"  "' 

•"-^y  pa.d,  Potrn'';7rc:tr;t"^.''"^^' 

interests  of  the  purchaser      h    ,     ,  "'™'''  "^  ""^  equ.tal.le 
should,  if  in  theater  .    n    '     ' '"""'""  "^'"  '"«  ^ourt 

ease  of  default  in  r,ayn.ent  on  tl,.   i   ^  '"V       '  "" 

ment,  a  motion  to 'resHd  ror  '>      "'  '^^  *'"'  ^"''^- 

and  the  plaintiffs  he  confilo'r"''^  ''"■""'  "^  -"-" 
(apparently)  to  the  enforeemen  o  Z  '"T,  '/  "'"•  '"' 
in  the  usual  way.  "  ""''°'' «  ''«"  by  sale 

On  rehearing  by  the  Court  en  banc    Seott    I  •    ^ 

at  pracfcally  the  same  result,  but  by  a  diff  "!/"  T 
submitted)  less  logical  course  nfT  ""'^  <"  " 

Boek,  J.,  that  it  is  wth  n  th,  n  '^     ^*^^^*-™S  "*" 

«ne  the  plaintiff  to  1.1       T7"  "'  ''"  ^■"''*^''  "  ™"- 

-  inteits  Of  airSeir ::::::;:;- -\r  T 
^'te;;::^r::--™--)»'.-"":'':^;5 

^a...t;  but  thit :'  tb ;:'":"  ''"V '"  "^■'«  "^  -"  ^- 

Alberta  statute  to  re  ieve  a   '  nT"     ,'  """"■'""  ''^^  "- 

feitur,^,"  the  plaintiff  '  '"'"''"■"''  ""J  '"- 

J     "le  piaintijfs  consequentiil  roi.n- 

should  be  confined  to  an  order  fo,e"  '  ""'* 

•     •     •     -"»-meoases,ifnotlnaMtrr"'°^™^ 

■^-.—.hoidin,  that  such  an  ord::^;':r::::^ 
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as  cftectual  a  forfeiture  as  "resemsion"  or  foreclo«ure-a» 
indeed,  in  most  instuuees,  it  would  seem  to  be-and  sug- 
gested "relief"  on  the  principle  of  rtsiitutio  in  integrum. 
As  will  be  pointed  out  more  fully  when  the  subject  of 
forfeiture  is  discussed,  the  judgments  of  Scott,  J.,  and  Stuart 
J     both  appear  to  proceed  on  a  mistaken  notion  of  the 
method  in  which  equity  relieves  aRainst  forfeiture.    The 
"relief"  is  granted  when  the  Court  extends  the  time  for 
paymcnt-thus  affording  the  purchaser  a  f.«u8  p.™«'«»''<f- 
Attention  is  drawn  to  the  case  here  because  the  judgment 
of  Beck    J.,  in  effect  confines  the  vendor  to  judgment  to 
enforce  his  licn-and,  it  is  submitted,  that  the  Court  prac- 
tically holds  by  its  judgment  that  the  vendor  has  no  nght 
to  elect'  which  one  of  several  remedies  to  which  he  may  be 
entitled,  he  will  adopt-even  where  as  in  this  case,  the^  de- 
fendant, the  purchaser,  does  not  appear  in  the  action. 

If  necessary  for  the  purpose  of  protecting  the  interest 
of  the  vendor  in  the  properly  the  Court,  in  an  action  to  en- 
force the  vendor's  lien,  may  appoint  a  receiver,  either  on 
interlocutory  application  before  decree;'  or  by  the  decree 
itself"  or  by  subsequent  order  ;■»  but  it  seems  it  does  not 
grant  an  interlocutory  injumth,,.  except  att.r  an  abortive 
sale. 

A  vendor  by  procuring  a  declaration  of  lien  is  not  there- 
by deprived  of  any  right  he  might  otherwise  have  to  re.sc.s- 
sion.' 

'  iSPf  Ohaplor  ou  "  Election  of  Rempdi™,"  pot- 

■  Ki,gll«hO   .".I.  r.  1.  Cf.  N.  W.  T.  Rule  449.  which  empowers  the 

-£i:^;t:ti':::c::^=f:=' 

it  had  no  power  to  do  .0."    Re  R^ti"."-.  31  C  D  247^ 
.p,llv.  »or(«.<.mp(o«.  <«c..  Rl/.  Co..  I..  R.  2Ch.  100. 

■a  BMop  of  Wi^chcter  v.  Hid.  Hani.  B».  CV„.  L.  R.  o  Fxi^n. 

„  a„„„,  V,  1.1.  o,f  WmC.  By.  Co.,  B  Ch.  414;  Lycctt  ,.  Stalford. 

ic,  B».  Co.,  13  Bq.  201. 

>  Bdker  v.  WtlKoms,  C2  L.  I.  Ch.  315. 
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Section  IV.-SPEOinc  PERronMANOB. 

It  ia  almost  Bnnccossnry  to  say  that  anytliine  like  tn 
exhaustive  treatment  of  the  subject  of  .pocifi'c  performance 
18  out  of  the  question  in  this  .ho.t  treatise.  Beyond  stating 
Bomo  general  point,  that  require  to  be  emphasized  in  eon 
Deet,on  with  the  plan  of  treatment  adopted,  it  is  proposed 
to  confine  th.s  section  mainly  to  the  mHhod  in  which  thi, 
remedy  operates,  and  the  way  in  which  it  is  practically  en- 

The  books  point  out  in  classic,  if  not  traditional,  lan- 
gnapo,  why  damage,  are  not  an  adequate  remedy  either  for 
the  purchaser  or  the  vendor-for  the  purchaser  because  "no 
other  piece  of  land  on  earth  could  duplicate  that  which  the 
purchaser  desired;"  for  the  vendor,  as  Lord  Eldon  points 
out,-  since  "the  result  of  experience  is  that,  wher.  a  man 
having  contracted  to  sell  his  estate  U  placed  in  this  situation 
-that  ho  cannot  know  whether  ho  is  to  receive  the  price 
when  It  ought  to  be  paid-the  very  circumstance  that  the 
condition  is  not  performed  at  the  time  stipulated  may  prove 
his  ruin,  notwithstanding  all  the  court  can  offer  as  com- 
pcnsation." 

The  books  do  not,  however,  point  out  that  from  a  practical 
point  of  view,  often  the  most  potent  reason  why  a  verdict 
for  damages  is  an  "inadequate  remedy'"  is  that  the  defend- 
ant may  1,0  financially  worthless-ojecution-proof-and  the 
land  depreciated  in  value. 

The  expression  "specific  performance"  at  once  indicalea 
he  nature  of  the  reme<ly:  it  means  that  the  court  will  decree 
the  actual  execution  of  the  contract  according  to  its  terms 
and  stipulation.,,  and  if  the  party  in  default  disobeys  the 
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order  11:0  court  will  visit  him  with  tho  conBequenceB  of  hi* 
contempt;  or  cause  that  which  the  defaulter  was  ordered 
to  do  to  be  done  in  some  other  way,'  e.g.,  by  a  Testing 
order. 

It  is  pointed  out  by  Stuart,  .T.,*  .'lat  in  the  long  run, 
as  afjainst  a  purchaser  whofe  only  default  is  non-payment 
of  the  purchase-money,  there  is  not  a  great  deal  of  difference 
between  an  action  of  debt  for  the  last  ioatalmont  of  the 
purchase-money    (or  for  the  matter  of  that  for  the  whole 
purchase-money,  if  tho  whole  be  due),  and  an  action  for 
specific  performance  at  the  same  stage.    This  ia  in  a  measure 
undoubtedly  true— on  a  judgment  recovered  in  either  case 
execution   may   issue;   but  the  results  of  a  judgment   for 
specific  performance  are  much  more  comprehensive  than  a 
simple  judgment  for  the  debt,  although  the  latter  docs  not 
divest  the  vendor  of  his  lien,  which  he  can  still  enforce  in 
the  event  of  the  judgment  not  being  paid.     Especially  is 
this  the  case  where  the  purchase-money  is  payable  by  instal- 
ments, and  only  tho  first,  or  one  or  more  inlermediate  in- 
stalments, are  overdue ;  in  such  case  the  decree  for  specific 
performance  is  much  more  effective,  as  will  be  obvious  when 
we  come  to  consider  its  effect.     It  is  true  that  since  the 
debtors  Act,  1869,  an  ordinary  judgment  for  the  payment 
of  money  cannot  be  enforced  by  commitlal   for  contempt, 
or  it  fcems  by  sequestration,'  but  if,  as  would  be  the  case 
in  a  decree  for  specific  performance,  tho  judgment  limits  a 
time'  for  payment  of  the  moneys,  or  directs  payment  into 
Court,'  a  writ  of  pe<iucstration  may  issue,  if  the  judgment 
is  not  obeyed.    Wiorc  this  writ  is  available  it  would  appear 

'  C.l.  (Eng.)  Order.  42,  ».  30. 

'Grava  v.  Uaiox,  8  W.  L.  B.  542;  cf.  Armttnn}  v.  Aujirr,  21  O. 
R.  08. 

•  nulia-t  V.  CafSmrt    (imn.  1  Q.  R.  244. 

•  Order  43,  r.  8  (Enstand),  Bale  850  (Ontario). 
^WiUcock  V.  Terrdl,  3  Ei.  D.  323;  A.  P.  (100»).  p.  624. 
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to  have  many  a,lvanta^.cH,  a,  it  ,„,„„  ;„  ,.,,,. 

«>m<-  of  the  clm,a,lcri,ff™    ,      ,•  '■""ibino  ,„  it,,,|f 

»^eo.t.„.jr:;::i::— --- 

roa.;v  and  willi;„  to  n    f         ,     "  ''""''"  """'  '»  »'*. 
remedy  mu.t  be  „,„,„„,    '^^^tl  ,"""  "'  ""''""■     '''"° 

-'" .  j:';,;;'i- -:;  ;z '-;""  — -- 

«  niui  ne  (11(1  not  have  any  title."' 
oMn  insLimelt^  t  ^^JT  T"'""'''-   '»'-   '"   -""le 

-.ai,„toe„::;':,r^.:t:?rr"^""'^""" 

way  to  a  clear  nnderstan,W  of  '''  ""  ""''"-"' 

in  .ueh  a  case  i„  to  con^d  !  "  "P"""""  "^  »><'  ^".nedy 
of  a  typical  dJL  ^  t:,",  J"™  :^■  f"™  -''  -^"anee 
the  following :_  "  ""  "''"■"'" "'  w«  can  gather 

^^   "Declare  that  the  agreement  dated, he  jay 

to  be  .pecifically  per^^^  "^TZ.::::""'  "'"'' 
and  order  and  a,l,,dge  the  .„.:::::f:;;--"» 

*  (See  A.  p.    (looftl   r"»i  r      v 
Ed.,  40,^-,.     Cf.  Hotaesle^'r  J„;L.frV'rn'  °'  '•^^"'"''   '=°<' 

■  Pp.  2208,  2290-1.  •  ■'  "•  L-  It  «t  5,7. 
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"  Let  an  account  1«  taken  of  what  i»  due  to  plaintiff 
for  principal  and  interct  in  .expect  ot  purcl>a«!-money. 
U.t  tl,o  d..fcnJ.intf.  pay  tl.o  amount  (logcther  w.tli 
,„„i„tif!'»  cost,  to  be  taxed)   witl.in  "><>■■"'» 

frnm  the  certificate, 
(ami  ihfreuvon  ronr'.J""  to  be  fxecuUd.)   (a) 

■•  Declare  the  plaint.fl  entitled  to  lien  upon  said 
l,e,e,lilanient»  tor  such  purclm».yn.0Dcy,  interest  and 
costs, 

{and  [or  the  jutme  Malmenh  mentioned  in  said  agree- 

„„,„(  >n,jether  with  Merest  aa  therein  provided.)  (b) 

'■  The  plaintifl  to  he  at  liberty  to  apply  in  case  the 

defendant  shnll  n..t  nay  what  shall  be  so  certified  to  be 

,lue  fron,  hin>    (or  any  future  instalment  of  the  sa.d 

purchase-money). 

"  IJberty  to  apply  gen.   aly." 

The  advantage  ot  practically  having  judgment  in  advance 
for  the  sub.«p.ent  instalu.ents  as  they  fall  due  is  .umcently 
obvious;  and  ■'the  liberty  to  apply"  is  applicable  ahke 
whelher  the  purchase-money  be  v,-holly  or  only  partial'y  in 
ancar-und  in  the  latter  ease  to  the  sums  that  may  bc«me 
.„b>e.,uentlv  overdue  as  well  as  to  amount  certified  to  be 
lu  arre;,r  'as  eacli  subsequent  instalment  falls  due,  and  is 
unpaid  the  plaintiff  can  make  a  simp'e  motion  to  fix  a  day 
for  payment-when  if  default  is  made  he  has  the  same 
liberty  to  applv  as  it  deta  It  were  made  in  payment  of  the 
sum  originally  certified  for  principal,  interest  and  costs. 

In  either  case,  it  on  the  date  fixed  the  defendant  (pur 
chaser)  makes  default  in  payment  the  following  courses  are 
open  to  the  plaintiff  (vendor). 

(a)  Wl..r>.-  th,-  whnl^  purchaM-monej  1»  due. 
(I)    Whore    in-talment,    or    part    o(    parchMemone,    i.    t« 
accrue  due  subsequently. 


CONSEgOINTUL  HELlty.  „ 

(<•)     ne  ctn  inue  ordinary  ciecution ; 
(i)     n«';«niMucawritof  so,,uo»trolion; 
tJu'      ""  '"  "'''"■''  '"'  ""^  "'"'""  ---•"  "'  t>'c  con. 

folliw*!   I,'*  ™"  ';°'"'  '°  ""''"  '"'  ""0  *"  '™>i«  l.i»  lion- 

»Mi  .  """'  '"'   possession— w)iipli 

will  operate  a«  a  fnretlosuri.' 

It  will  be  noticed  that  number,  („),  fj).  „„,,   , 

'H'rs   (d)   and    (.)   „re  appropriate  to  enforce  the  venclor'a 
hon-and   ,t   would   seen,   wi,|   „„,,  „„  ;,  ™'; 

plca,l,n.-,  have  a.ked  for  enforc-ment  of  the  lien    an,       e 
decree  declared  the  p!ainlifl'  entitled  to  it,"     T  ,"'  p"!    ^ 

.-ot  obliged  to  i.,„e,.eeuti„„  under  either^  " 

0  can  have  resei. .:         ,   i„  ,„.,  ,,,,  .„,^^„ J   '         <     J 

Iternafve    and  it  .ee„.  at  hi,  o,.,i„„,  „„  „„,  ,  ^^'^ 

(J)       ut  ,t  s„.„,,  that  he  cannot  have  the  injunction,  an 

less  he  proceed,  to  a  sale  under   (.,    and  the  ^a-o  prove 

•  floter  V.   William,.  02  L.  J     Ph    qir.        i,      , 
Seton,  p.  2288.     ,r,  OW.  ,.  o/*,'  (llKMKl  Ch.°'3S         °'  ""'"  "" 
'  Setou,  p.  2201, 
•See  Vendor's  Lien,  .cc.  Iii„  culc. 

B-  1  Eq.  63(1).  •  "'""Cioumc,  ic,  fty.  Co.,  l. 
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tbortivt.'  Where,  however,  the  land  i>  unuleiblc.  to  •«• 
the  nccillcKR  cxpiMiKc  of  atteriiptinR  to  null,  the  Court  iiiiy 
grant  an  injunction  in  the  tint  instance." 

Where  re«ciiwion  i»  dirnrtpil  an  the  consequcnci-  of  the 
purchttwr's  dcfnuH  unilpr  a  decree  for  ppecifu'  perf.irmancc, 
it  appears  lliat  the  deposit  will  not  be;  forfeited  unlea. 
there  i-  an  express  clause  in  the-  contract  for  audi  disposal 
ot  it  on  non-completion.* 


ante)  it  i 


nted  out  that 


In  a  previous  section  («( 
either  party  may  sue  for  sp-vific  pt'rformance,  and  in  the 
alternative  for  damaRes— stating  each  cause  ot  action  sep- 
arately, anil  nrnkinR  aepanitu  claims  for  tlie  alterniilive 
relief.  But  in  addition  to,  and  distinguished  from,  the 
alternative  claim  to  such  common-law  damages  the 
plaintilt  may  claim  damases,  since  I^)rd  Cairns'  Act,  i'» 
suhstilutian  "  for  specific  performance  even  when  entitled  to 
the  latter;  or  in  addition  to  specific  piTtormance,  in  whole 
or  in  part.  In  Hlmore  v.  I'irrie '  Kay,  ,1.,  says  of  the  powers 
of  the  Court  under  the  Judicature  Acts:  '-The  Court  has 
now  a  much  larger  power  than  it  had  under  Urd  Cairnii' 
Act,  for  under  that  Act  the  plaintiff  had  tirst  to  make  out 
that  he  was  entitled  to  an  equitable  rem^ly  before  he  could 
get  damages  at  all;"  and.  the  learned  judge  finally  decided 
as  follows:  "I  say  this  is  a  case  where  the  Court  1ms  juris- 
diction, and  the  plaintifTs  are  entitle!  to  some  relief,  partly 
by  way  it  specific  performance  anil  partly  by  way  ot  damages, 

'  Siton— Notes  22fl3-22»4.  As  tlie  ortllnary  conditions  ot  sale 
(.ppendii  L.  No,  l.',)  provide  tor  a  re,er,e  bid  an  "  abortive "  sale 
would  result  if  the  reserve  price  wn!  not  bid.  Hcmblc.  that  the  par- 
ties to  the  netlon  nrny  have  leave  to  bid.     (A.  P.  liK<0.  p.   i41). 

•  ^llirooii  V.  J/erriilical  dc.  Rv-  Co..  33  Ch.  D.  571. 

•J„ck,on  V.  DC  Kadieh  (liHM),  W.  N.  108;  Onfll*.  v.  V««», 
1006.  1  Ch.  706. 

"  WiUon  V.  NortJomplon.  rfc.  «».  ('"■.  I'  »■  8  Ch-  '^''• 

■  07  1..  T.  333. 


I'AMAdts. 


S3 


'    |>.T. 


*"'J    "-fc     IIIQKCr     Mil-!     C'ClfHP     Ki     II  ri     i.r.   I    I 

-»"i-i' -.»»:.  i;rv;;r'ir;,'-™,;r 

'  "i^'  ""  P'Trnnimnci;  imp(i»aib|p.' 
A«  ciamplpn  of  (lio  awnr.i  „f    i 

H..„.        ,  ""^"  "'"  Pureliocor  was  awar.lrd  £"-,n 


♦M  «   -"^I ;  s„,a  V.  l/i(,.»c„  3  B.  c.  H. 

'  "'P!!"ire  ».  Owe.  28  Oi.  D.  nsil 
'"  '•''■.  I>.  ins. 
•  (1902),  1  Cb.  101 
■  C'-^WoMoM  V.  ««,w«.  a,  H.  c.  R   17, 
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Since  the  principal  ground  upon  which  the  jurisdiction 
of  a  Court  of  Equity  to  decree  specific  performance  is  founded 
is  the  presumed  inadequacy  of  the  remedy  by  damages,  it 
foUowB  that  where  a  judgment  for  damages  will  afford  an 
adequate  remedy  the  Court  will  refuse  specific  performance. 
Moreover  as  the  granting  or  refusal  of  specific  performance 
is  entirely  discretionary,  if  the  Court  is  of  opinion  that 
justice  can  be  better  done  by  an  enquiry  as  to  damages, 
the  judgment  will  so  direct,  and  specific  performance  will 
be  refused.* 


Section  V. — Determination. 

This  is  not  usually  given  in  the  text-booka  as  one  of  the 
remedies  open  on  affirniation  of  the  contract.  As  the  sub- 
ject is  to  some  extent  a  controversial  one,  it  will  be 
ccmvcnient  to  postpone  the  discussion  of  it  at  least  until 
after  we  have  considered  Resci.'ision ;  and  perliaps  it  can  be 
better  dealt  with  after  wo  have  also  considered  agreements 
having  express  stipulations  for  determination.* 

As  this  remedy — for  it  is  conceived  it  is  properly  classed 
as  a  remedy — is  based  on  the  affirmance  of  the  contract,  and 
since  an  effort  will  be  made  to  show  that  it  is  available  on 
an  open  contract,  as  well  as  where  expressly  stipulated. 
it  seemed  only  methodical  to  give  it,  at  least,  a  local  habita- 
tion and  a  name  in  its  proper  sequence. 


»  Wihon  V.  Northampton,  dc.  By.  Co.,  L.  R   0  Ch.  279. 
*  See  chapter  V.,  pott. 


CHAPTER    III. 

VKNDORS  REMEDIES  WHERE  CONTRACT 
Section  I.— Bescissiok. 

contract  was  made.'  ^'"'''  ">* 

made'  and  ^H  the  rill  TT  "  "  "  ""^  '"'-  "- 
the  nghts  which  are  transferred,  released  or 

T0.1.  1   th  M. ) .  ot.  Ch,l„er,.  Sale  of  0<«d,  Act.  1SD3.  pp! 

*»  A.  C.  434. 
P.  =V^k'  ""  '^"™'  '■■'■■  '"  ««'»-.  .<c..  C.  .  ^„.e„.  38  C.  D.,  .. 
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created  by  the  agreement  are  revested,  restored  or  di»- 
iiliargcd  by  the  avoidance."  The  essential  requisite  condi- 
tion to,  and  logical  consequence  of,  rescission,  therefore,  is 
rediiutio  m  integrum;  in  that  it  is  to  bo  radically  di-tin- 
guished  from  the  determination  ol  the  contract,  as  will  be 
pointed  out  later  on.  Thus  it  is  a  general  rule  that  the  re- 
ception of  any  benefit  under  a  contract  will  preclude  its  re- 
scission for  default  in  performance  by  the  other  party,*  unless 
the  benefit  is  capable  of  restoration  in  kind  or  by  way  of 
compensation.'  Nor  where  other  parties  have  acquired 
rights  under  the  contract  can  it  be  rescinded:'  In  the  ulti- 
mate analysis  rescission — true  rescission— may  perhaps  be 
reduced  to  a  matter  of  mutual  agreement,  either  as  the  result 
of  a  provision  in  the  original  contract  in  anticipation  of  :i 
breach;  or,  subsequent  to  the  breach,  as  the  result  o!  the  con- 
sent of  the  party  not  in  default. 

The  party  in  default  can  never  insist  upon  rescission 
unless  under  a  power  to  rescind  by  such  anticipatory  agree- 
ment, or  by  the  subsequent  consent  of  the  adversary;  and  the 
adversary  not  in  default  is  never  obliged  to  rescind  the  con- 
tract unless  he  has  so  bound  himself  by  the  original  con- 
tract, or  to  consent  to  its  rescission,  unless  his  generosity 
prompts  him  so  to  do. 

It  the  vendor  has  no  title  at  all  he  cannot  escape  his 
liability  for  damages  by  purporting  to  rescind  the  contract.'" 

Even  a  provision  in  an  agreement  that  upon  breach  the 
contract  shall  become  null  and  void  is  construed  to  mean 
that  upon  such  breach  the  party  not  in  default  may  at  his 
election  rescind  the  contract'     But  on  the  other  hand,  a 

•  ifiitit  V.  Sith,  n  East  449 ;  BtocHurn  v.  Smith.  2  Ei.  783. 
•PU,  par.  744;  Litiimy  Petroleum  Co.  v.  Hurd,  I..  R.  5  P.  C.  221. 

Cloiij*  V.    London  i  N.   W.  Kv-,   t,.  It.  7   lOx.  2(i. 

•  Kerr  on  Fraud,  etc..  340-1. 

•o   Fry,   par.   1311;   Bowmon    v.  Upland.  ,S  Cli.  I>.  .'i88. 
'  Fry,  [i«r.  1048. 


HB8ULTS   OF  HIaOISSION.  j. 

provision  that  the  vendor   (or  purchaser)   .av  rescind  on 

n  b £1"?  "    "  T"  ''"'"^™"  "'»  -"  ^'^->'  o 

h     P  we.  t    """'  T  '""  »"•"-'-«'-  W-,  of  co„r«, 

hen;      he""     "  ""l^Pendently  of  the  wish  of  th 

°'n".  es-,   (he    wwer  ram,,™),.   r«^r>al   in    .   «     i    j 

accept  and  consider  it      Simii    i  "^       ^       '°  "' 

I-  tuusiiitr  It.     Similarlv  in  a  casp  nf  r..<i„j    .u 

ru  Ju^t  "  """^""^  """""""^  °"'^  on^xception  to  the 

™le  tl.a    rescission  involves  restitutio  m  i„i.j  J„.     ,„,  „ 

«.e  pur,  haser  has  paid  a  deposit  he  is  not  entiUed  to  ZZ 

upon  rescission,  but  even  this  exception  is  „ore  appZ 

-a  real    since  the  deposit  is  regarded  as  a  guaraafy    and 

he  contract  goes  off  it  ,„,.  ,,  double  char^ter  o^L,  „^ 

al'o  a  payment  on  the  purchase-money.       Moreover  whJ^ 

he  contract  is  rescinded  without  any  Lit  onThlpart  ^^ 

diitS  V""  '""  "'"""^  '""'''  <""•  "•'"'  ™<=--n  i. 
d...cted   as  consequential   relief  in  a  specific  performano. 

•  WiUtam,,  p.  851,  ^„„.  ,,  s„M.  27  Cb   D  89 

'"'**"•■"'  "■  '^°"  <'»»1>.  '  C--  811;  (1902).  1  Cb.  836. 
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action,  the  deposit  will  not  be  forfeited  unless  there  is  an 
express  provision  for  such  disposal  of  it  in  the  agreement.*' 

The  effect,  therefore,  of  rescission  of  a  contract  of  sale — 
for  tho  purchaser's  default — is  that  the  vendor  becomes 
entitled  to  tho  land  (with  the  deposit,  if  any) ;  and  the 
purchaser  to  any  sums  he  may  have  paid  on  account  of 
purchafc-money."  By  the  rescission  all  rights  of  action 
for  the  purchase-money,  or  for  damages,^  or  for  specific 
performance "  are  put  an  end  to.  The  vendor's  lien  is,  of 
course,  extinguished;  the  purchaser's  lien,  on  the  contrary, 
persists  until  he  is  repaid  his  purchase-money.* 

The  incidental  results  of  rescission  arc  that  each  party 
must  restore  to  the  other  all  benefits  received  under  the 
contract.'  Thus  where  tho  purchaser  becomes  entitled  to 
a  return  of  th.  ieposit  ho  is  eenerally  entitled  to  interest 
on  it  as  well ;  ■  and  the  same  rulo  would  seem  to  apply 
to  the  purchase-money ;  ^  conversely,  if  the  purchaser  has 
been  in  possession  he  must  restore  rents  and  profits  received 
by  him  to  the  vendor.  It  seems,  however,  he  cannot  be 
charged  with  an  occupation  rent.'  This  appears  rather 
illogical,  at  any  rate  where  the  occupation  has  been  bene- 
ficial. In  the  case  of  a  vendor  remaining  in  personal  pos- 
session pending  completion  of  title  he  is  chargeable  with 
an  occupation   rent  to  be  set  off  against  interest  payable 

"Jacktoit  v.  Dc  Kaiick  (1904),  W.  N.  168:  QriHUU  v.  Vetisy 
(1908,  1  Ch.  79(1). 

'  Parent  y.  Bourbonitiire,  13  Man.  R.,  172. 

'Hcnij/  V.  arkroder,  12  Ch.  D.  fl60;  hut  sm  Harvey  v.  Wima,  Ifi 
Mud.  R.  230. 

■  Smith  V.  miler,  3  B.  C.  U.  480. 

'  Whithread  v.  Watt  (supra);  Rote  i.  Wation,  10  II    !,.  C.  671. 
'  Ct.  Williams.  060. 

'  Whilbread  v.  Watt  (1901),  1  (3b.  911;  (1902).  1  Ch.  835;  d 
Dan  "■  Sitiilcton  (1899),  2  Ch.  320. 
'  Cf.  Williama,  949,  note  (p). 

■  Hutekinn  y.  Bumpkreyt,  S4  L.  J.  Ch.  6iS0. 
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tion   rent."  rescission  must  pay  an  ocoupa- 

the  right  to  „so,l  as  olT  i      ^  hTs  '  "''  «"'  ~"'''' 

his  own  risk  e.dusivelv    hi      '  1  '""'  '""''^'  "-"^  " 

»o  right  to  reoo  e    2~d  f  ""''        "  "■"  ™^P'"''  ""^  >- 

section;  and  from  a  sale  directed  bTZ  r     ""/"''' 
the  vendor's  lion  (anU  p.  23^  '"  ""'"''' 

astro^x:::::r-;r"»-.yapp,iedto 

his  whole  claim  to       ief    ,pl    r"!'"  "  "'""''^ '•"'"^ 
tract   rrf    «     •      ■  ^      ""^  affirmation  of  the  con- 

in  th.  decisions  of  the  courts  '':^''"  T^  "'  ~'''"^'°'' 
directs  the  mind  to  T.!-/  ,  «'^"^«'<»i "  immediately 

sometimes  iLUt^^^^^^^^^^^  "'"'  ^-"-"^ 

tiff  is  either  refused  relieal;      T    ^'  '"''"'''"''°'  "^^  P'"'"" 

new  contract  betwepn  tl,„  „    i-       •         ""'"^  an  entirely 

;f-nj,  par.  1440.  «„erv.//.,^.„,,,„Ve,.  505, 

particular  point,  have  inl.rj^^    „  ',^,  I^Plj-rooted   prejudice  on 
■^'"-<'  "y  »  >»"B  c.„„„o  of  .liil:''  „'';;7'  "'o^™'.  tave  b«. 

'•  Williams,  p.  004, 

'  Williams.  955. 
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RESCISSION. 


Ab  a  practical  remedy — under  the  ii.mal  cireumstanoen 
of  depreciation  in  value — reptip^'ion  is  penorally  the  .endor's 
dernier  resort.  It  cannot  be  forced  upon  him  by  the  de- 
faulting purchaser;  nor,  it  is  ro.«poctfully  submitted,  by  the 
Court  in  the  intcr'st  of  the  purchai^er.  The  vendor's  con- 
»enl  to  rescission,  in  the  interest  of  the  purchaser,  seems 
rtolcly  to  depend  upon  his  frraco  and  j^'nerosity. 

*'  Itescission,"  then,  which  results  from  the  disaffirmance 
of  the  contract  is  to  be  (carefully  distinguislied  from  "  D**- 
termination" — where  the  vendor  is  not  disaffirming,  but 
expressly  standing  on  the  contract,  and  basing  his  rights 
upon  its  express  or  implied  terms,  covenants  and  condiiiojis. 

This  distinction  is  pointed  out  by  Bowen,  L.-T.,  in  Boston. 
He,  Co.  V.  Ansell  - — a  case  of  master  and  servant.  He  says : — 

"  Some  confusion  always  arises,  as  it  seems  to  me,  from 
treating  these  cases  between  master  and  servant  as  histances 
of  a  rescission  of  the  original  contract.  It  is  not  a  re- 
scission of  the  contract  in  the  way  in  which  the  term  is 
ordinarily  used,  viz.,  that  you  relegate  the  parties  to  the 
original  position  they  were  in  before  the  contract  was  made. 
That  cannot  bo  because  half  the  contract  has  been  performed 
It  is  really  only  a  rescission  in  this  sense  that  an  act  which 
determines  the  relation — for  the  future — you  may  regard  it 
under  the  more  general  law.  which  is  not  applicable  to  con- 
tracts of  service  alorte — you  may  treat  it  as  the  wrongful 
repudiation  of  the  contract  by  ono  party  being  accepted  by 
the  other,  and  operating  fis  a  determination  of  the  contract 
from  that  time,  that  is,  from  the  time  the  party  who  is  sinned 
against  elects  to  treat  the  wrongful  act  of  the  other  as  a 
breach  of  the  contract,  which  election  on  his  part  emanci- 
pates the  injured  party  from  continuing  it  further." 


»  3ft  Ch.  n..  365. 


inBtH,,„e„t/h  :      etu?       ';'""*'""-'"•  -'>"'  "f  which 
the  doct.ne  o,  „.,..„  ^  ,:);' -^  ^  ^^P'  -  -PpW 

■n  oa^e  of  determinatio^  he  Ly  "t  ".'"'"''  """ 
»me,  into  Court  asking  that  Th/  T\u  '""«'"■«"». 
to  on  account  of  repudiation  bv».  "'  "^  P"'  »"  ''"■^ 

payment  of  the  bTnt  ?  *  """     "'  "  '^''''""  '" 

because  so   far  a^  4.-        *  '"  "      '"^"^  '"  ™^-W- 

contract-and  henl  it  "  k  f""'  ■""  *"  "'"'"'-  «>« 
discussion  of  the  n^:  "'   "  r""""*"^   """t   here   again   . 

aide  the ":  e  CT  ;:  'T.'"  '"  '""'""^  ''  ^■ 
of  California  in  WoekVl  "  .  i  "■"  '"""""'  ^O"' 
where  it  is  stated:  ^St^hui:  ''*°"  ^°'°"*  '^''•■ 

<">«  of  .  rescission  thl         ,  "  ^'"^"""y  true  that  in 

stored  to  ~Ia,         v'"  """^  "^'"^  t*""  •■»  be  .- 
vendor  who    efZ  to  con  Z.  ''  '"^  """  ^»"-  "«"  « 

dee  thereby  ^^I^^IT  """  "^^  '■™'''  '>^  "">  «»- 

True,  under  such  determination  of  the  c„„tr»-rf 
tions  of  the  eoiiitv  t„      i-  .  contract  ques- 


•  «  L.  R   A. 


ai  p.  20D. 


To  attempt  so  to  decide  them  is  in  reality  begging  the  ques- 
tion. 

Keeping  in  view  this  distinction  between  "  rescission  " 
and  "  determination  "  the  clarification  given  by  Sir  Edward 
Fry  (4th  ed.,  par.  1020,  p.  443)  of  the  cases  of  resciBsion 
may  be  tabulated  as  follows: — 

A  contnii  t  may  Ix-  rescinded: — 

A.  By  fiubsequent  mutual  agrwment: 

1.  Simple  agreement  between  the  parties; 

2.  An  agreement  to  new  terms  which  puts  an  end 

to  the  old  contract; 

3.  Novation. 

B.  By  c-xercise  of  a  power  reserved  by  the  contract  to 
one  or  both  of  the  contractors. 

C.  By  exercise  of  a  right; 

1.  Resulting    from    miareprefentation,    fraud    or 

mistake ; 

2.  Reflulting  from  the  other  party's  ab  olute  re- 

fusal to  perform,  or  unreasonable  delay  in 
performance ; 

3.  Resulting  from  the  other  party  having  made 

performance  impossible; 

4.  Resulting  from  want  of  mutuality. 

D.  In  exerciflc  of  a  statutory  power  in  case  of  bank- 
ruptcy. 

This  tabulation  emphasizes  the  distinction  between  the 
exercise  of  a  power  expressly  reserved  by  the  contract,  and 
the  exercise  of  a  right  arising  by  operation  of  law,  which  i« 
too  often  lost  sight  of. 

It  is  beyond  the  scope  of  this  work  to  discuss,  except 
incidentally,  cases  of  rescission  arising  from, 
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(2) 


^";;: — — o-ir^r  .:^:;r" 

"  'rom  want  of  mutuality        '      P^""™".-, 

'Jt::,tror;rr^  ^  r  '"^  ^-"  -- 

d'fforcnce  in  principle  ,,  .„  ;.  ""  '"'t  ,here  i8  no  es^ntial 
«"=  -le  be  of  iandl  o  ^o^,'  "'^l  »'  --'«-  '"ether 
'0    i^<.m.„.   „«„   .,       ,^'^;-     "'"  '!'"'»'-on  of  the  right 

■Ji-cussion.  until  after   he  snbier??""'^   P°"P""'-»    '«' 

'Pecid  a^eement,.  etc!    ,  a.e  ^^      ''"*-''  '^'"^*  '"'^""«. 
■  ""^  o^n  considered. 


SicTioN   II.— Rnuu. 

Whether  a  vend  nan  a  general  right  of  reaale  on  com- 
plete breach  of  an  agreciiient  for  sale  of  land  by  the  pur- 
chttRcr,  apart  from  express  stipulation,  and  apart  from  revale 
directed  to  enforce  the  vendor's  lien,  or  the  liberty  to  resell 
after  rcwission,  is  a  doubtful  proposition.  Nohle  T.  Edwii'ilii.' 
a  decision  of  liacon,  V.C.,  but  to  some  extent  obiter,  is  usually 
cited  and  relied  on  in  support  of  the  assertion  that  the 
vendor  has  the  same  common  law  right  of  resale  in  respect 
of  land,  as  a  seller  of  goods  haa  in  respect  of  goods  on  the 
purchaser's  default.  The  reader  is  referred  to  the  criti- 
cism on  this  case,  and  the  discussion  of  the  question  in 
Williams  on  V.  &  P.  (pp.  42-54).  The  learned  author  con- 
cludes that  the  better  opinion  is  that  the  right  of  resale 
does  not  exist  apart  from  the  liberty  to  resell  arising  on 
rescission  or  directed  to  enforce  the  vendor's  lien,  unless 
expressly  reserved  by  the  contract.  Noble  t.  Edwards,  how- 
ever, is  approved  and  followed  by  Beck,  J.,  in  Hoodie  v. 
Young,'  and  in  Merriam  v.  Paiseh,' 

However  this  may  be,  it  is  by  no  means  clear  that, 
whether  if  this  right  of  resale  be  exercised  by  the  vendor, 
he  sells  qui  owner,'  or  whether  he  can  recover  the  deficiency 
if  there  is  a  loss;  and  is  co-retatively  liable  to  restore  the 
surplus,  if  the  resale  results  in  an  excess. 

Mr.  Williams  (pp.  44-45)  states  that  as  i  a  case  of  goodi 
it  appears  that  such  resale  does  not  rescind  the  original 
contract,"  and  so  that  not  only      ty  the  vendor  recover  any 


•  5  Ch.  D.  978. 

•8  W.  L.  R.  310;  1  A.  L.  R.  337. 

•  8  W.  I.  R.  340;  A.  L.  R.  262. 

•  Sec  Wllliflms,  p.  955. 

•  And  cf.  Saiever  v.  Priaglt.  18  O    A.  B..  at  p.  227 ; 
Yount,  1  A.  L.  R.  337. 
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.V.  the  ^.L7z  "f,:7;r  *'^'^  °- "« -• 

Je^et.lTtht'r:-^'"'"'"'''  °"  *•"'"•  '-'  ™-  .„ 

"IMh     :''"  ""'"•"«'-i^<'J  as  follows   fn   ■1M. 

oonsi,,™;  with  t  e    it  r/'f  'T  '  ""  """-"'^  - 
'9Mle  the  buyer    .Ifh       .  '  "•"'  ''  »  I"""'  "^  • 

-verj;-L?z;rp::r::- -"-'"'•-" 

whici,   the,   cutio'n    their  p^^TI"  ^^r'' 
pointed  out  at  D  9'i';  r„=      ■      ,       ^'  '     ^°''  ''  »" 

'^ .« ^«C  i ;»,  orrt  r  "^  r"^  "■ "  ™"'- 

titled  to  recover  hi,  nnrl  P^-^ha^er  must  be  en- 

rescinded  ol ha'    no  r^'  """  "'"  ""■'^  havin, 

any  de«cien;  1;.      t'lZ        "''  '"f"^'  '"  ""^ 
1  ^       -^         aaniojjcs — i.e..  thaf  «««■.  . 

f  this  right  of  resale  carries  w  l.^t  ,  ,?'""''"'™"^ 

-a  recover  the  deficiency      can     t  L  r  '" "  '°  ""'  "" 

the  contract-  but  as  ther.  ^  re.^c.ssion  of 

t,         as  there  seems  some  doubt  as  to  whether 

•  Sth  Bd..  b7  M,„r.  K,r  «  Butterfleld    looe 
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th.  p»rch«r  i.  not  ontitW  to  r«o«r  "i"  PU""-.-™...,. 
,«.  p.rh.p.  the  co.t.  of  ™,.le.  the  remedy.  .  n  tru Ih^ 
e«,.t.  hu  for  thi»,  .nd  other  re..on.,  l«en  el.».ed  «  r^ 
.uUing  from  dU.ffirm.nre  of  the  coDtr.et.  Perh.pi  it  nught 
p,ovii.ion.lly  be  died  .  ewe  of  qu<uifucunm. 

„J1.  which  th.  T«do,  en  r««r.  .o  .  -U.    Th«  .r^  - 

not— (p.  44)-  (he  TMdor 

*w\    n«aia  *n  »nfnrr**   vendor*   H*»«   "*    """-'  .  . 

^„.z  ::„To.  :."u.ro.  .b.  p..-h-.".  wh, ..  ..„«,  fn,  .„,  a. 

acl,„,,.  and  MtllW  lo  •■>»  •'"I>1>'"   tl>-  -*' 

(IIP.  0".  nil  ,    ^, 

-r  lurplun  (p.  lOS). 


CHAPTER    IV. 

VENDORS  REMEDIES-SPECIAL  CONDITIONS. 

Section  I.-Oeneral  Considerations. 

If  we  «™™e  that  the  land  whieh  i.  the  .ubject  matfr 
of  the  contract  ha,  .leprcciated  in  raluo  and  th  t  thnir 

•nii.ly  ju.t./lod  m  the  majority  of  case,  where  the  purchaser 

th  ol     '"'l'"  ""^-"'-o-.  -1  n»  combin'at 
ho  re».,„,  heretofore  ..„„,idered  seen,  entirely  .ati.fa  ! 

of  the  vendor  ,n  makmg  the  nale  wa»  to  get  rid  of  the  land 
«.    to  secure,  j,re«„™.,„,  the  ,arge..t  po^'ble  -.„,"::; 

parted  „.th  this  right  to  the  purch..,er;  probably  t  ,e  p" 
and,,         r  T"  """"'°"'-  ^"'"''''"y  i"  '"''■«  of  railway 

p.diateabi„a„nt,w.,i.bi:rp:i::-:'3:: 

An  action  f„r  the  price  i.  „f  „„  ^^e  since  ex  hvmO^ 

IS  equally  of  no  vahip    thnnrri,  it  iu„  ,  * 

hav*»  h^«n  -J      r  ^'^  payments  on  account 

"etween  the  contra,,  pr.on  „„d  the  present  value  of  the  land 


^g  8PKCIAL   CONDITIONS. 

Which  iB  tluown  back  on  his  hands,  plus  interest  and  costs, 
it  is  obvious  that  in  some  cases  this  is  a  very  eHect.v.. 
remedy,  and  it  seems  curious  that,  under  such  circumstances, 
it  is  not  more  often  resorted  to.  In  such  a  case,  however, 
if  the  payments  on  account  be  in  excess  of  the  damages, 
interest  and  .sts,  the  vendor  would  have  to  make  good  the 
difference  to  the  purchaser-and  vendors  seem  to  have  a 
rooted,  and  not  altoRether  unnatural,  antipathy  to  partmg 
with  the  money  paid  to  them;  while  on  the  other  hand,  if 
the  moneys  in  the  vendor's  bands  were  less  than  the  damages, 
the  vendor  mu«t  in  reality  suffer  the  loss,  having  a  worth- 
less judgment  against  the  purchaser  for  the  difference. 

To  procure  a  sale  to  enforce  the  vendor's  lien,  with  judg- 
ment for  the  deficiency,  involves  a  more  or  less  trouble- 
,ome,  and  perhaps,  expensive  action,  and  here  again  th« 
judgment  is  valueless. 

It  is  obvious  that  in  ninety-nine  ca..s  out  of  a  hundred 
the  vendor  does  not  want  to  rescind-to  take  back  the  land 
and  return  the  money,  with  the  shadowy  "remedy  of  an 
account  of  rents  and  profits,  probably  involving  the  expense 
and  annoyance  of  a  reference.  By  joining  a  claim  to  en- 
force the  vendor's  lien  with  an  action  for  specific  perform- 
ance the  vendor,  it  is  true,  may  eventually  get  an  order  or 
possession  operating  as  a  foreclosure;  but  we  have  seen  tl.at 
this  is  a  very  roundabout  and  tedious  business.' 

Under  these  eircumstonces  it  is  not  surprising  that  the 
ingenuity  of  conveyancers  should  have  been  directcJ  to- 
wards evolving  a  form  of  agreement  that  would  give  the 
vendor  more  effective  remedies  in  case  of  the  purchaser's 
default  especially  where  the  time  for  payment  has  been 
extended  over  a  term  and  the  purchase-money  ma^c  payob  e 
by  instalments.  The  object  aimed  at  is  clear-it  is  simply 
to  enable  the  vendor  on  the  purchaser's  default  to  <feterm.n. 

.  Cf.  r»r  B.«i..  V.r.   in  .Vobh  ».  BivarJ..  5  Ch.  I>  .<  38S- 


UEXEUAI.   1:uS»!Iji;kat10Xs.  ^j, 

the  .greemcnt-thus  avoiding  the  und..,iraUe  effects  logic- 
ally resulting  from  rescission,  to  «.„™e  possesion  of  the 
land  and  0  retain  not  only  the  deposit,  but  also  all  instal- 
ments paid  to  h.m  on  account  of  the  purchase-money;  or  to 
enable  the  vendor  to  proceed  to  a  resale  ••  out  of  Court  "  in 
analogy  to  the  exercise  by  a  n.ortgagoe  of  the  power  of  sale 
under  a  mortgage. 

These  agreements  assume  a  great  variety  of  for,,,  and  ex- 
press,on,  „,a„y  are  no  doubt  ve.7  inartistically  and  clum- 
>-.ly  drawn,  but  the  gcnon.l  object  of  them  all  is  in  effect  as 
Stated  above. 

Thus  it  is  generally  expressly  provided  that  time  shall 
be  of  the  essence  of  the  contract;  sometimes  there  is  no 
such  express  provision:  some  of  these  agreements  have 
e  aborate  prov,s,ons  for  notice  to  the  purchaser  of  determin- 

provide  t'h'r'"        .  ■"""•  "  ""^    '■"•P'"  P™"^--:  ™™e 
prov.de    hat  upon  default  the  agreement  shall   bo  -'null 

and  T0,d,    some  that  the  ve„,lor  n.ay  •'  resc.ind  -  ,„     cancel  " 

some  that  payments  made  shall  be  "forfeited;"  some  that 

the  vendor  may  "retain"  such  payments;  others  that  the 

purchaser  shall  not  have  any  right  „f  "  reclamation  "  or  '•  re- 

vend.fieat.on  "  (whatever  this  may  mean)  and  so  on.     The 

-ubstanfal  effect  aimed  at  in  all  these  case,  is,  however  a 

^fore  state.,  the  same-vi..-  ^at  o„  default  ,„  ,n^Z 

paid  on  the  purchme-price.  " 

It  is  impossible  to  discuss  these  different  forms  of  agree- 
-H  ,"  .  c,a,l  here,"  but  a.su,„ing  the  general  impor7and 
"hject  ,0  be  as  stated  the  following  ,|uestio„s  invite  inqui^ 

the™  ^u,2  prin^r :  r:,"„r  ,h'''''T''  '"■" ""°'  °' 
....»•.  op,ai^„„  „,  p.r..;,,.,^jr;-;;,xtL''r..'°  "■• 
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SPECIAL  CONDITIONS. 


(a)  Is  there  any  good  reason  why  the  parties  should  not 
be  allowed  to  make  such  a  contract,  or  why  the  courto  should 
not  enforce  it? 

(b)  If  there  is  not,  what  is  the  true  relation  between  the 
parties  under  such  an  agreement?  and  in  what  method  will 
the  courts  enforce  it?  To  what  extent  and  how  will  relief 
against  forfeiture  be  extended  to  the  purchaser? 

The  discussion  of  these  questions  is  more  particularly 
applicable  to  the  "  determination  "  and  "  forfeiture  "  clauses ; 
but  it  seems  that  to  some  extent  the  same  considerations 
apiily  to  the-  power  of  sale,  since  the  latter  operates  as  a  re- 
scii^sion  and  the  purcliaser  i.<  not  entitled  to  the  surplus, 
even  though  liable  for  the  deficiency;*  though  of  course  the 
agreement  may  expressly  stipulate  to  the  contrary. 

(a)  Is  there  any  good  reason  why  iha  parties  should 
»nl  he  allowed  to  make  such  an  agrer.ment.  and  vhij  the 
courts  should  not  enforce  Uf 

(ienerally  speaking,  parties  entering  into  a  contract  may 
introduce  into  it  any  terms— however  harsh,  however  foolish 
or  absurd— that  they  choose,  or  may,  on  the  one  hand  or  the 
other,  be  obliged  to  submit  to.  Provided  that  sueh  terms 
do  not  involve  illegality,  contravention  of  public  policy,  or 
impossibility  of  performance,  the  courts  will,  as  a  rule,  hold 
the  parties  to  tl.eir  bargain.  Equity,  no  more  than  law. 
prevents  a  man  from  taking  advantage  of  the  necessities  of 
his  neighbour,  however  contrary  to  the  moral  law,  the  dic- 
tates of  conscience  or  the  code  of  honour.  It  is  true  that, 
when  it  comes  to  the  method  of  enforcing  the  contract, 
equity  may  grant  some  measure  of  relief;  but  never  by  an- 
nulling the  contract:  it  rrliem  against  tlie  method  of  enforc- 
ing the  penalty  or  forfeiture,  it  does  not  remit  it:  it  dis- 
regards the  Mler,  but  strictly  enforces  the  spirit. 

•  Willinms.  p.  58:  but  ««•  imt  Stuart.  J.,  C.  P    R.  t.  Utaiowt.  1 
A    T,-  n..  nt  p.  ^.M. 


OENEBAl,   CONSIDEHATIOSS. 


SI 

Mr.  Justice  fleck,  of  the  Supremo  Court  of  Alberta  In, 

le:te\r::"V"  '^'^™"-'"'"' '° » «~ ' 
«t:^.;:t!!:n;::srL:::ir;™- 

metaphorieal  or  rhetorical  sense      Re  T        '  '"   " 

i'lyae  Engineering,  £c.    Co    v    rn,f„     j   .       , 

"C"  totr;''^'' -  7"-'"-  ^or  «.•„  .lit ;, 

"It  is  certainly  opcr  to  the  parties  tnf     ,. 

that  on  failure  to  nerfom,  .,  fi    a  '         •    '"  stipulate 

"  When  a  contract  stipulates  that  nr>  ti,„ 
a  certain  event  it  shall  be  voi.    the  .         '  ^^'""'^  "' 

it  by  the  court,  gener  lly  ilit    ,"  ?  ""'  """" 

-inded  by  the  U "Sur:/     '«    h"eTenT  '  T^ "'  '■" 
'-  that  .„  ease  the  vendor  of  ^  estaHnnowIn 

•  21  Ch.  D,  „,  p.  258. 
^nr,  par  IM.  p.  (M. 
•Ibi,i.  p„.  ]0i.-.  p.  450. 
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Kood  title,  or  the  pur,  liascr  shall  not  pay  tho  iiiniioy  at  Ihi' 
appointed  day,  the  ro-itrsct.  shall  be  void,  has  licen  held  to 
mean  that  in  the  former  case  the  purchaser,  and  in  the 
latter  the  vendor,  -lay  avoid  the  contract,  and  not  that  the 
contract  is  ntlcrly  void."* 

Why  then  may  not  the  parties  stipulate  that  under  cer- 
tain  circumstances  the  contract  may  be  determined,  and  pay- 
ments made  under  it  forfeited,  whatever  relief  the  court 
may  give  touching  the  method  of  enforcing  the  stipulation? 

Just  the  same  question  was  raised  as  to  an  express  stipu- 
lation that  time  should  be  of  the  essence.  It  was  urged  ti.at 
in  equity  such  a  stipulation  in  a  contract  was  void.  But 
nothing  seems  clearer  than  that  it  is  entirely  open  to  the 
parties  to  expressly  so  stipulate;  "and  accordingly  express 
stipulations  rendering  time  of  the  essence  have  repeatedly 
been  maintained  as  valid  and  binding  in  equity,  in  respect, 
for  instance,  of  covenants  for  the  renewal  of  leases,  and 
stipulations  as  to  time  for  payment  of  the  deposit,  or  the 
balance  of  the  purchase-money."" 

"  Whether  a  person  is  not  at  liberty  to  make  a  contract 
in  which  time  shall  be  introduced  as  one  of  the  terms  of  the 
rontraet  ...  and  ...  to  say  that  he  should  not 
be  allowed  to  insist  on  such  stipulation  forming  part  of  the 
contract  would  be  going  far  beyond  any  of  those  cases  in 
which  the  Court  has  regarded  time  as  not  of  the  essence 
of  tho  contract.  It  would  go  to  this  extent  that  a  person 
might  not  contract  that  time  should  be  of  the  essence  of  the 
contract."' 

•  Ibid,  liar.  1IM«.  p.  450. 

'•  Fr.v  on  S.  r..  par.  107«.  p.  UK. 

•  J/o«<-»mo»  V.  Murrynt,  21  lleiiv.  14.  |«T  Sir  .1.  Bomilly.  at  p. 
34;  c».  111...  Uopd  v.  (-■olleK.  4  Bro.  C.  f.  n.  CD  4121.  Sro  noli-  t., 
llarHnei-   1    IVAicler,  4  Veii..  at  p.  n»l. 


OENEBAl,  CONSIDEEATION-S.  gg 

The   fact   of  the   matter  seems   to   be   that  there  i. 
no  difference  in  the  actual  construction  of  the  words  m  a 
contrac    ,„  a  court  of  equity  frou,  the  construction  in  . 
court  of  law.     I„  TilUy  v.  n„„u...'  sir  John  Rolt  says- 
Now,  as  a  matter  of  construction  merely,  I  apprehend,  the 
words  must  have  the  san.e  meaning  ,„  equity  as  in  law. 
The  rights  and  r.medie.  contingent  on   that  construction 
may  be  different  m  the  two  jurisdictions,  but  the  gram- 
mafcal  meaning  of  the  expression  is  the  same  in  each.     And 
■f    h,s  be  so,  time  is  part  of  the  contract,  and  if  there  is  a 
failure  to  perform  within  the  time  the  contract  is  broken 
".  equity  no  less  than  at  law.     But  in  equity  there  may  ie 
circumstance,   which    will    induce   the   Court  io  give  relief 
.gam,,t  the  breach,  and  sometimes  even  though  occasioned 
by  the  neglect  of  the  suitor  asl<ing  relief.     Not  so  at  law 
The  legal  consequence  of  the  breach  must  here  be  allowed 
strictly  to  follow.     The  defendant  is  entitled  to  say  that  the 
contraet  is  at  an  end,  and  it  is  in  this  sense  I  apprehend 
that  m  such  cases  it  is  said  that  time  is  of  the  essence  of 
the  contract  at  law,  though  not  n«:es3arily  .,„  in  equity." 

To  a  very  similar  effect  is  the  language  of  Harlan    J 
delivenng  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  Cheney  v.  Libby  (134  U.  S.  68).     He  says-  "  The 
parties  in  this  ease  in  terms  too  distinct  to  leave  room  fo,- 
constriction  not  only  specify  the  time  when  each  condition 
.8  to  be  performed,  but  declare  that  'time  and  punctuality 
are  material  and  necessary  ingredients'    in  the  contract 
and  that  it  must  be  '  strictly  and  literally '  executed.     How- 
ever harsh  and  exacting  the  terms  mav  be  they 
do  not  contravene  public  p„li,,v.  and  therefore  the  rcfu'sal 
to  give  effect  to  them,  according  to  the  real  intention  of  the 
parties.  IS  to  make  a  contract  for  them  which  they  have  not 
chosen  to  make  for  themselves.     .     .     ,   But  there  are  oth.r 
principles  founded  in  justice  which  must  control  the  decision 
■  r,.  R  .-1  rh.  81. 


54 


SPECIAL   CONDITIONS. 


aelay,  and  no  ..rcumstanccs  have  intervened  which  would 
render  ,t  unjust  or  inequitable  to  give  «„ch  relief  " 

Splits 

;£=":::;-:-^--» 

:L^.r  •""■", "" "  "•  •'  •>•  *«.«.  i 
■•.~.'.„'"r„r.r,:,r"""*;  "•  ■■•'-"  •■' 

Oourta.  Pitended  by  the 

in  the  land  it  is  Zjl  ''"""'  ""  "'"'"*•"«  ^'^te 

-  estate  'p::^^::: ;  zi  \r"'"'::"^»- 

-h  ease,  i,  „nder  what  cireun^tlnlt,  wM  '^ItT'  ":; 
'"  -"""  -^""'^  «"'  Court  will  afford  protect:         '  "" 
Oases  may  arise: 


DETEIIMI.VATION 

chal""""  "  "''"""-  "■"•^  -  been  p.,v,  ^,  ^he  p„. 

"hether  ho  „a.  been  Tr^ZZ  ""^  "'"'  "  "^  ^''■ 
whether  the  l,.nd  is  of  Z  *"''  ^'"^^  "^  ""t: 

oroeeupation-^rrather  J  ;        ''"'  ""'""'  '■'"'«'''"'•'• 

nght«.  or  Ia„rb„r2  C     ■^''''^■"''''"•''  ^•"'-''  «?>  mining 

properly  inquire  into.*  '^"'"^  ™»y 

Vo„„  V.  Oart.W  (lOoS),  1  ch.  ,01,  ing. 


«« 


HKI.lKr    AO.MNST   FOSFKITUBH:. 


Relief  Agaiiul  Forjeiiurc. 

Section   II.— Wiiehe  No  Deposit  ob  Payment  Made. 

Where  nothing  lias  bwu  piiij  cither  bv  way  of  dipwil 
or  on  account  of  purchnse-money,  and  the  contract  is  re- 
pudiated or  diifault  niad'^  in  payment  of  purchase-money, 
there  would  seem  to  be  a  case  for  simple  true  rescission  of 
the  contract.  It  would  have  to  be  a  very  extraordinary 
case  in  which  the  Court  would  relieve  the  purchaser  from  the 
consequences  of  his  default.  Such  cases  do,  however,  occur. 
If  the  purchaser  could  show,  for  example,  that  he  had  been 
in  possession,  had  made  improvements,  that  the  land  was 
essential  to  the  enjoyment  of  adjoining  property,  that  he 
had  entered  into  binding  contracts  on  the  faith  of  acquir- 
ing it — some  or  all  of  these,  or  similar  facts  may.  coupled 
with  some  rea.sonable  explanation  of  default,  induce  the 
Court  to  extend  to  the  purchaser  a  lucun  ptenHenlia — the 
usual  form  of  relief  against  forfeiture — without  infringing 
upon  well  settled  principles  of  equity,  in  fact  such  relief 
(in  the  discretion  of  the  Court)  would  appear  to  be  in  entire 
accordance  with  equitable  principles. 

Thus  in  Pierson  v.  Canada  Permanent,  although  the 
(ourt  upheld  the  "  rescission  "  and  the  "  forfeiture  "  of  the 
down  payment,  Hunter,  C.J.  says:  "There  is  no  doubt  the 
case  is  one  of  hardship.  ...  If  the  corporation  had 
known  that  the  ].laintiir  had  entered  into  possession,  ar.  i 
expended  all  tiiesc  Tnoncys  on  the  property,  then  it  would 
have  been  the  duty  of  the  Court  to  rigorously  scrutinize 
the  circumstauees  surrounding  the  forfeiture  of  the  property 
in  the  hope  of  finding  some  ground  nf  relief."'' 

In  Atkinson  v.  Ferland  the  purchaser  made  default  in 
payment  of  the  first  instalment  of  the  purchase-money. 
•11  B.  c.  R.  138. 
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«6,000,  "  on  or  before  6th  Auiru.t  1907  »    n  . 

»nd  the  89th  August  „n  „,kT  ■  ,  °'"'*''"  ""«  Sth 

of  the  $6,000  21"  ?h       '•","  """•  *  'o™'"  '-"er 

aeavo,.rea  to  .ortrtn ''o  r::;  ~-'"''^  ™- 

;«  "otod  that  at  the  .i.o  of  tho  oxo™  fo„  th""""'  " 
for  »alo,  payment  on  (ho  exact  date  flxH  f  ""'"'"'"" 
gnrdcd  as  „,aterial,  and  that  a  v  ""'  '"•'"  ''" 

0'  the  deiay  waa  f^r^h  "'  ulZ'Trtl  "re- 
consideration afo„»  „ ,„,  „,.  '  ^■''-  '"■<"•«  »>"  into 
chaser  entitled  to  spec  fln?^    """""''""'■'•  "^'^  the  pur- 

-cdy.  the  vendr  ;:;tort;?''''"r'''^™'''^- 
dan,age«  instead.'  "'^  P^P^'^'  S«™  him 

tor  p»,„„,.     B„,j  ^    -a,.  !!"™:,'°  ""»"'  '"  "'™'l»n  «f  tin,, 
to  the  p„„.h„„  „,  ,„„      „','•„    ™V'  °°'  """'"'  '  t™n.aotlon  „ 

i.^.™te,  .b„.  thraa"  rj':-r,'ra',  °'"/°°«'  -^  ^---"^ 

tbe  oatgoing  p.„„,„  ,.„,^    hJr  fl™,    '""'  "'^  '"  ""t  on  which 
Plaint,ff."(12  O.  W.  R.,  „,  pp'72;%'7""  "-  '""""'oif  P"tn,r..  ,K, 


KlUir  AOAINST  rOKKKITDRE. 


Section-  III.— Wiiebk  Uri'Obit  Oni.v. 

Where  a  "deposit"  merely  hot  been  imid,  ii  i<c«ni> 
fairly  well  settled  that,  unless  a  ease  for  relief  could  be 
made  out,  of  tlie  same  nature  as  under  sec.  II.  ill  case  of 
default  in  the  payment  of  the  purchasc-inonny.  equity  will 
not  relievo  '  nuainst  its  "  forfeiture." 

The  deposit  beinB  in  the  nature  of  a  guaranty  for  the 
performance  of  the  contract,  when  the  purchaier  makes  de- 
fault, is  forfeited;  and  this,  whether  express  provision  is 
made  for  its  forfeiture  by  the  contract  or  not.'  Thus  Lord 
Macnaghten  says:'  "Everybody  knows  what  a  deposit  is. 
The  purchaser  did  not  want  legal  advice  to  tell  him  that. 
The  deposit  serves  two  purposes — if  the  purchase  is  carried 
out  it  goes  against  the  purchase-money — but  its  primary  pur- 
pose is  this,  it  is  a  guaranty  that  the  purchaser  means  busi- 
ness; and  if  there  is  a  case  in  which  a  deposit  is  rightly  and 
properly  forfeited  it  is,  I  think,  when  a  man  enters  into  a 
contract  to  buy  real  property  without  taking  the  trouble 
to  consider  whether  he  can  pay  for  it  or  not." 

We  have  seen  that  the  deposit  can  not  be  forfeited  where 
the  vendor  takes  an  order  for  rescission  after  default  in  pay- 
ment by  the  purchaser  in  an  action  for  specific  perform- 
ance.'o  unless  the  onntrnct  contains  a  provision  for  such  dis- 
posal of  the  deposit  on  non-completion."' 

'  Pitrnon  v.  Canada  Fermanent,  11  B.  C.  R.  138. 

•Er  parte  Barrcll.  \j.  R.  10  Ch.  512:  Hart  v.  Porthuai"  H'lrbtmr 
foV  (1003).  1  Ch..  at  p.  an3:  Wllliniiis  on  V.  &  P.,  pp.  22-2.1:  lion,. 
i  Smith,  27  C.  D.  8!) ;  Catton  v.  Bennett,  .'il  I*  T.  70. 

*8oper  V.  Arnold.  14  A.  C.  421):  cf.  Barton  v.  Capeteell  t^ontinrn- 
tal  Patenit  Co'y    (por  Will>.  J..  88  L.  T..  at  p.  859). 

•o  Jaehnon  v.  DeKadieh.  1904,  W.  N.  168. 

•h  nri/B(»»  v.  VMe».  1900.  I  Cli.  798. 


WUIKE  OEPOHIT  ONLY. 

0«<.«(.<,n  4.to,«,  depo.it  and  insUrlmrnt. 
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Wh.lo  a  deposit  i,  to  bo  iMn^UM  from  .„  ,.IC„t 
p..d  on  .cco„„t  or  the  p„roh.,e.,r„„.v,  it  i,  „„t  „■,'".:, 
the"'/';  "  •"  oP'io-which  i»  nothing  n,,..  ,1,J, 
he  con„dorat.o„  actually  paid  for  the  option-iven  tho,,!^ 

i:: :  r:"' ''""'''-' "  "^  "-""'^  <"■  ">•  p-'^  - 

mon  y  m  case  tl,c  „p,  „„  ,«  e,er,i,cd  affirmativelT.'o    a  d. 
C!..:  "  •  """•  '"  ""  ^''""  "  •^"-'^  "<>  •  part  pa,- 

Wo.torn  Canada  m  re-pect  to  .^eement,  fop  „le  ha.  al- 

mvanably  ,n  sales  by  auction,  and  not  infrequently  on  ,alo- 
•..V  pnvate  contract,  on  execution  of  the  agreement  of  ^e 
Y«m  of  moncy-not  necc.arily  an  aliquoTparTof  th  ^r 
hase-pncc-i,  paid  cither  to  the  vendor,  or  to  TsZ- 

pu"  icT.  r ""'  "-'  ^"-'^  "'  performance  bfth: 
purchase  ,  the  same  practice  obtains  in  Canada  almost  in- 

;  ,  ""  Th,«  deposit  appears  analojrous  to  the  dr- 
po.,t  of  an  accepted  or  "  marked '-  cheque,  so  Lnerlllv  Z 
..-■d  w,tb  tenders  for  public  contra,  t'.  which"  'a.^ 
guaranty  or  security  that  if  the  tender  i,  accep     ,  V, 

over,  th.s  difference:  that  in  the  fir^t  case   if  (h  . 

J-     r  security—,*  „  dmluMy  inUndtd  «  a  forf«/ 
m  ease  of  non-complelion.  ^ 

•"21  A.  &  E.  End.  p.  928. 
•*Willia«n  on  V.  *  p..  pp.  aM. 


/     ^1 


RKUKr  AUAINHT   rORFKITrHK. 


(.'unouily  PDungh  none  of  the  fa«f*«  Hpctn  to  rpco^jniie 
(he  palpnbto  fact  that  the  tlfpoMit  jh  oitHontialty  in  the  nature 
of  II  pfualhj — nay  it  ih  a  penalty — an  arhitrnrily  fixed  ptnai 
Hiim  which  irt  forfi'ilcil  wht'thiT  dania^rft  result  or  not  from 
non-<nmpli*ti'pn  by  thi'  jiurchasor.     Thi«  then  in  ono  of  tlu- 


aspf, 

it-h,  lift 


rn*frt  of  B  prnalty  ii^'ain«t  wliitli.  iw  the  ca^eB  tthow,  equity 
will  not  rclicvn.*  In  the  u^'rcvmi'nt  of  waits  on  what  in 
railed  the  infttalmont  plan,  whore  the  purehasr-monL-y  \* 
divi(k!d  into  a  nunib«>r  nf  inHtulmentH,  if,  as  i*  usually  the 
L'aae,  there  is  a  '*  down  "  payment — an  aliquot  part  of  the 
purchase-price — it  partaken  more  of  the  nature  of  an  "  in- 
stalment" than  the  '*df  posit"  in  the  Englinh  form  of  trans- 
action. Thit)  ditttinction  does  not  appear  to  have  been  al- 
ways aufficiently  confjidered.'"  It  Itecomea,  however,  in 
many  canes  an  essential  matter  to  determine  whether  the 
•*  down  "  payment  in  not  properly  rather  to  bo  deemed  an 
'*  instalment,"  than  a  **  depoeit.'*  It  i«  clear  that  the  mere 
fact  that  it  is  to  be  applied  on  ihe  purchaBe-price — and  prob- 
ably even  the  mere  fact  that  it  is  an  aliquot  part  of  the  pur- 
chase-priw' — is  not  conclusive  against  the  "  down  "'  payment 
being  held  a  deposit.  But  on  the  other  hand,  cases  do  arise 
in  which  it  would  be  clearly  inequitable  not  to  hold  the 
•*down"  payment  an  instalment  as  distini^fuishcd  from  a 
deposit. 

It  appears  that  this  is  one  of  the  many  thing's  which 
must  depend  upon  the  circumstances;'  largely,  it  is  sub- 
mitted, upon  the  proportion  that  the  "  down "'  payment 
l)oar»  to  the  whole  purchase-price.     Thus,   Harvey  J.,   in 


•  Exactly  the  same  amount  an  the  dppoHit  maj  be  fixed  by  the 
partiea  as  "  llqaidnted  dnmnspx " — ns  in  Cation  v.  Benneti.  01  I-. 
T.  70;  but  it  will  be  notvd  tbnt  thi«  ease  expreasly  recogniBeR  the 
dirtlnction  between  forfettiire  of  thf  deposit,  and  the  recovery  of 
the  amount  by  way  of  li<|iii<liitf<I  ilnmHtteii:  cf.  Barton  v.  Capevcll 
Continental  Patevtt  Co..  fi8  I.,  T,  H.^T. 


Hkintur  y.  St 


UEPOIIIT  IIB  INHTALHINT. 

''*'»•"  "P«»'"''K  of  tho  down  ,,.y„^„, 

lint   U^iU  *i I.  .    .  .  ■     "^ 


Ht 


Out  thp  amount  both  ab.olut, 


<'ha 


•Pfi'-''.   i*  «■>   liireo 


Jfpowt.  and  il 

it' 

puri-  II' 


b-olutWy  and  rolalivcly  to  th-  pu 
M  to  indic'uto  thul   il  -»,   ..  .■ 


lii'alo  tiMt  it  wa« 


■"thing  in  tho  contract  to  ind 


1^1  .,  " ^""^'i"--!  lo  inrticntf 


fall'  that 


"Pl""     In   r«„„,/„  V,   A-,/„.„A 


prica 
aiuart.  .1., 


-hid. would  „;:;,: ":" "■;"""« '» ""> •«reo„,.„t 
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plaintiff  did  not  pay  the  balance  on  the  Ist  July,  and  on 
July  18th  the  vendor  notified  him  of  cancellation  and  that 
they  had  resold  the  property.  Although  the  plaintiff  hod 
been  in  possession  and  expended  a  considerable  sum  of 
money  on  the  property.  Hunter,  C.J.,  though  with  some 
reluctance,  upheld  the  cancellation  and  forfeiture  of  the 
"  deposit." 

Now,  though  the  decision  is  based  on  the  ground  that, 
"the  agreement  having  n.ade  time  of  the  essence  allowed 
the  corporation  to  rescind   if   payment  was  not  made   as 
stipulated,"  it  is  submitted,  on  the  authorities,  that  the  de- 
cision can  onlv  be  supported  on  ih..  principle  that  the  •'  down ' 
payment  was  properly  regarded  as  strictly  a  "deposit."    In 
fact  this  case  is  so  treated  by  Beck,  J.    (in  Qreol   Ue.i 
Lumber  Co.  v.  Ifi/tin.s ')  who  says  it  "  is  a  case  of  forfeiture 
of  the  deposit  only,  and  the  decision  might  properly  have 
been  given  independently  of  a  forfeiture  clause."    It,  m 
this  case,  the  purchaso-money  had  been  divided  into  eight 
instalments  ot  $1U0  each,  and  one  of  $150    (mailing  the 
$!l,-,l))   and  tlie  down  payment  had  been  the  first  of  V '* 
in^^tiilinents  ii  would  seem  that  the  Court,  taking  into      ...- 
sideiatiou  all  the  other  eireunistsnces  in  favour  of  relieving 
the  purchaser,  might  very  properly   have  sec-n  its  way  to 
regard  tlie  down  payment  rather  as  an  "  instalment "  than 
as^a  deposit,  and  so  iiave  given  relief  as  suggested  by  Collins, 
A   .1  ,  in  Cornwall  v.  Ilenson,'  -  as  tras  done  in  Be  Dagen- 
ham" (Thames)   Dock  Co."'     Take  a  case  where  the  pur- 
cha.«e-price  is  $10,00(1,  "  down  "  payment  *3.500,  balance  in 
throe   equal   annual   instalments   ot   $3,500  each.     Is   the 
"down"   payment  of  one  quarter  to  be   regarded,  as,  of 
course,   a  "  deposit  "-and   so  properly   forfeitable   without 
uny  iocu,»    pmnitentiiL.  it  the  purchaser  makes  default  in 

■  1  A.  L.  B..  «t  p.  160. 
•1900.  2  Ch.  298. 
•L.  R.  8  Ch.  1022. 
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payment  of  the  next  instalment?  It  would  seem  that  in 
«uch  a  case  very  slight  circumstances  would  be  sufficient  to 
enable  the  Court  to  hold  it  rather  an  "  instalment "  than 
a  "deposit.*' 

As  an  example  of  the  converse,  where  the  down  payment 
seems  meant  to  have  been  a  deposit,  but  was  treated  «s  an 
mstalment^"  following  in  Re  Dagenham  (Thames)  Deck 
Co.'  &  Cornwall  v.  ff«™,on/"_reference  may  be  made  to 
Crawford  v.  Patterson.'    The  facts,  simplified,  were  in  effect, 
that  the  purchaser  in  August,  1905,  agreed  to  buy  certain 
farm-lands  for  $2,400,  down  payment  $800;  and  the  balance 
by  yearly  paymenN  of  one-half  of  the  crops:  to  break  35 
acres  for  the  next  year's  crop  in   1906,  build  house  and 
stable,  not  to  sell  op  remove  th»  crop  then  on  the  land    but 
to  keep  the  same  for  feed  and  seed,  the  following  year— 
with  a  proviso  for  determmation  by  the  vendor  for  breach 
of  stipulations.     The  purchaser  removed  all  the  1905  crop- 
did  not  erect  any  buildings,  did  not  do  any  breaking  that 
year;  the  acreage  broken  the  next  year  fell  far  short  of  35 
acres,  was  not  properly  done,  such  crop  as  was  sown  was 
not  properly  sown,  and  no  buildings  were  erected.     Notice 
of  cancellation  w,i^  given  on  July  26th,  1906,  and  the  vendor 
resold. 

It  was  lield  in  an  action  by  the  assignees  of  the  pur- 
chaser that  they  were  entitled  to  be  refunded  the  $'00 
and  to  recover  $230  damagas.  "  tlie  proceeds  of  the  resale' 
m  excess  of  the  original  purchase  money,"  with  costs  of 
action.     It  is  submitted   that  in   this  case  the  distinction 

■I,.  H.  s  Cli.  1022. 

'  1900,  2  Cli.  238 

•T  W.  U  B.  183,  1  A.  I,.  B.  27. 
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between  "der-.sit"  and  "instalment"  was  diaregarded,  and 
Be  Uagenha,.:  (Thames)  Dock  Co.,  and  Cornwall  y.  Ueruon 
misapplied,  and  that  it  was  eseentially  a  caw  for  the  appli- 
cation  of  the  rule  in  Uowe  V.  Smith.' 


•27  Ch.  D.  89, 
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tion  of  the  principles  upon  which  equity  grants  "relief" 
in  this  class  of  cases,  and  the  method  of  applying  it.* 

The  cardinal  principle  involved  is  that  equity,  neglecting 
the  strict  letter,  will  nevertheless  enforce  the  contract  ac- 
cording to  its  true  gpirii.  Equity  on  the  one  hand,  will  not 
permit  a  parly  to  exact  his  "  pound  of  flesh  "  when  he  iii 
only  fairly  entitled  to  a  pound  of  money ;  nor,  on  the  other, 
permit  either  party  to  evade  the  consequenei'S  of  his  con- 
tract. Equity  does  not  make  a  new  contract  between  the 
parties — does  not,  for  example,  convert  an  agreement  for 
sale  into  a  lease  with  an  option  of  purchase — but  moderates 
the  rigour  of  the  common  law  in  determining  the  right* 
of  the  parties  according  to  the  letter  of  the  bond  by  grant- 
ing to  the  party  oppressed  such  measure  of  relief  as  may 
rot  interfere  with  the  substantial  contractual  rights  of  the 
would-be  oppressor.  However  elementary,  the  restatement 
of  this  principle  seems  not  superfluous  in  view  of  the  state 
of  the  decisions  on  the  subject. 

(b)   Definition  of  Forfeilurr. 

Here  again  the  necessity  of  a  clear  dctinition  of  terms 
presents  itself.  Relief  against  forffiture^  Forfeiture  of 
what?  Is  it  the  money  that  has  been  paid  to  the  vendor 
and  which  he  seeks  to  retain  that  is  "forfeited,'  or  the 
equitable  estate  of  the  purchaser,  or  both? 
In  C.  P.  R.  V.  Meadows:'  Stuart,  ,1..  says:— 
"At  law  the  money  had  to  be  paid  on  the  day  named. 
but  as  long  as  the  purchaser  came  in  in  a  reasonable  lime 

•  "  The  reason  and  spirit  of  cases  iimjir  law :  not  Ihc  lott.  r  ..f 
partieulnr  ,,rfeeiients."  Lord  Msnslicld.  in  Fiih.r  v.  /'rin-r.  3  Hnrr. 
ISflS-  "Now  T  apprehend  that  the  tnie  way  to  use  aiiilionties  is  l.. 
eiamine  the  rTin.iple  mion  whirh  they  nri'  l>nsed.  and  to  follow  the 
principle.  H  hieated  in  nny  other  way.  d.Hisions  may  often  be  er- 
roneously used."     Buekley.  J.,  fit  re  Moore.  1901.  1  Ch.  at  (MB. 

'  I  A.  I,  R.  344. 
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it  is  thereby  merely  preserving  from  destmction  the  pur- 
chaser's rights  under  the  agreement,  which,  as  I  have  said, 
are  merely  that  he  may  pay  the  purchase-money  and  reeci'  .■ 
a  title.  This  latter  alone  can,  in  my  view,  be  called  a  relief 
from  forfeiture.  By  ordering  a  sale  the  Court  gives  the 
purcharer  something  vastly  different  from  hi*  rights  under 
the  agreement.  Instead  of  preserving  his  right  to  pay  the 
purchase-money  and  get  a  title,  'V  allows  u  new  party  to 
pay,  not  the  purdiasc-money,  but  other  purchase-money, 
under  a  new  agreement,  and  to  get  a  title,  and  it  gives  the 
original  purchaser  not  his  rights  under  the  agreement,  but 
the  proceeds  of  the  sale. 

By  ordering  a  sale  the  Court  is  not  relieving  against  a 
forfeiture,  it  is  actually  enforcing  one.  Once  the  property 
is  sold  under  a  decree  the  purchaser's  right  to  get  that  pro- 
perty upon  payment  of  money  is  forever  gone,  and  instead 
he  may  have  a  judgment  against  him  enforceable  by  eiwu- 
tion  if  there  happens  to  he  a  balance  still  due  after  the 
application  of  the  proceeds.  This  only  makes  it  clearer 
that  it  is  impossible  in  the  nature  of  things  to  avoid  a  for- 
feiture in  the  long  run  if  the  purchaser  will  not  or  cannot 
exercise  his  rights  by  payment.  In  my  view  it  is  no  am^wer 
to  say  that  the  Court  gives  him  or  preserves  him  his  rights 
by  giving  him  the  benefit  of  the  proceeds  of  the  sale.  The 
purchaser  ha.s,  as  I  have  said,  a  pecuniary  interest  in  the 
property  to  the  extent  of  payments  made.  He  has  no 
pecuniary  interest  beyond  that,  he  has  simply  a  right  t« 
get  the  title  if  he  pays  the  bahinci'.  That  is  a  different 
thing  altogether,  in  my  view,  from  a  pecuniary  interest  in 
tlie  projierty  over  and  above  the  amounts  paid,  and  it  is 
this  non-existent  pecuniary  interest  that  the  Court  gives 
him  when  it  hands  over  to  him  or  to  his  benefit  the  pro- 
ceeds of  the  sale  tieyond  what  he  has  paid.'" 


■This  awtumw  that  Ihf  vendor,  w,  selling.  srllB.  nut  tjuit  nwiuT. 
but  for,  and  on  account  of,  the  purchnscr;  Imt  we  po*t.  s.s.  u-t.  p.  S!). 
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No  doubt  ,.  ,K  riffht  in  .  «,„,e  to  «pc,k  of  the  money, 
n  reta,„«,  by  th,.  ,™.,or  a,  bein«  ■■  rorfeit.,."  and,  ZZ 
the  co„veya„c.,.r  fn^uently  «,  „pr...^,   i,  i„  dra.i^^l^J 

forfctod;     but  ■«  the  ,.,pre.,.i„n  ,,„i,,,  „<.™™,..,     i,  ^, 

the  penalty  ,,„  a  bond-it  is  »i„,p,,  .hat  the  Court  Jl  not 
allow  the  obh^ee  to  enforce  payn.ent  of  the  penal  .u,„  ae 
<-d,ng   to   the  letter  of  the   h„„.|,   „,,„„   Ze   L  ol  . 

Court  of  Chantry  referred  to  forfeiture  of  an  estate  or 
mtere,t  ,n  land,  freehold  or  leasehold.  Thus  in  cl  v 
«-/.«.'  7.rd  Holt  »uy...  «  And  a  ,.„„rt  of  e,uitv  n,ay  re7^,e 
to  prevent  tke  ii„e.Hn„  „f  an  .,/„„.  et,-.'  The  f!r  I  tur^ 
a^,™t  whieh  equity  relieve,  for  h^,,,  of  ..„dir,„„  „  I 
^ase  ,»  cl«.rly  the  forfeiture  of  the  «,r,n,  it  ha»  „o  relat™ 
t"  ™.ne,.  paid   for  rent;  and   *,  wth  mortgages      "t" 

hard-h.p,  and  ,t  was  against  this  the  t^ourt  relieved-  the 
.•xpre.,on  .fe.teiture"  was  never  applied  to  mone  p^J 
to  the  „,„rtgag.,  whether  on  aec.unt  of  pri„,.,p„!  „.  fnteLt 

^Jt^fT'  T  '^'""*'  '■'  '"'^^"''^'  "-e  mortgagor, 
equity  r«lempt,on  .neidentally  pre.rves  to  hi„,  the  Le- 
ft of  all  parents  previously  made,  provided  he  pay,  the 

^rfutur,^  b,  p,„^„,„g  y,^  purchaser's  equitable  estate  „ 
."cdentally  preserves  to  him  the  benefit  „f  the  instalment! 

■2  Vom.  ;i39. 

••lootc  on  Mortgages,  p    n. 
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of  purrliaflo-moncy  already  paid,  provided  he  pays  arrears 
on  the  day  namrd,  and  keeps  up  his  future  payments. 

This  consideration  of  the  exact  definition  of  the  term 
"forfeiture"  is  by  no  means  >r,  merely  academic  as  it  m»j 
seem  at  first  siglit — it  is  a  conception  Hiat  is  radical  and 
basic.  Again,  it  is  submitied  lliat  the  discussion  in  soBie  of 
llie  cases,  whctlicr  instalnictits  paid  on  tlic  purchase-money 
are  claimed  on  determination.  Ity  the  vendor  by  wav  oX 
penalty  or  bj  way  of  "  liqu  da'cd  damages,"  is  mi8h?«diBg 
and  contributes  only  to  ivnfu  n>n  of  thought,  which  is  >mrgol\ 
due  to  this  vi^ry  lack  of  definition  of  terms. 


{c}. — I'vnatty  or  Liquidated  Darnttftrn. 

In  some  forms  of  these  instalmmit-agrecments  in  common 
use  the  draftsman  (pro.  majore  cautela  apparently)  has  used 
some  such  expression  as  '"  the  vendor  may  retain  all  moneys 
previously  paid  ax  and  i,v  it'ay  of  liquidated  damages."  but 
these  words,  if  not  merely  surplusage,  (mly  lead  to  miscon 
ception  and  confusion. 

One  can  understand  the  relevancy  of  the  discussion  of 
the  rules  for  distinguishing  between  penalty  and  liquidated 
damages  in  a  case  like  Wallis  v.  Smith '  cited  by  Beck,  J., 
in  Great  W'rst  Lumber  Co.  v.  Wilkim.*  There  the  agreement 
was  of  a  peculiar  kind — "  a  sort  of  partnership  between 
the  plaintiff  and  the  defendant" — and  the  question  wa.- 
whcther  an  arbilrarily  fixed  sum  of  E.'i.OOO,  neither  paid 
nor  deposited,  became  p..yable  on  the  defendant's  breach  of 
coniract.  The  case,  it  is  submitted,  does  not  affect  the  sub 
ject  under  discussion;  in  fart  .lesscl,  M.R.,  expressly  states 
that  the  rules  he  is  discussing  "do  not  apply  to  deposits." 
.4  fortiori,  do  they  not  apply  to  instalments? 

'21  Ch.  n.  243. 
■1  A.  I.,  n.  15.1. 
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chaser-,   default    "he    ,h.II    forflif    1  °  P"'" 

ven<ior    .ha,,    be    at    .  beV"  f  "JJl    aT"    '""    '"' 

the   expense,.'       But  a  c„,e  „f  this  el.,.  .,„„  ^I  ^^^ 
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these  damages    has   been   firn,!    k„ 
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vendor,  and,  i,  i,  ,uhn,itted,  remains  his  propertv    «"  h, 
-".v    <ons,deration    of    forfeiture,    penalty     Z    y      A,^ 

"x:"r?  "'^™""- «'"''■'"- -^'"-- 

M  ai^m^rf,  that  «,  „„W  ,-,  c,  rescinded,  whieh   as  ha,  boe„ 
.ns.sted   upon,    i»   exactly   what   the  clause   in'    J2„" 

des,^ed^  0  p..  ,  ,„  «,„,,  ^  ,^„„,^^^  ^  ,r.r:'  l; 

,;■'     "''™^'"''  •'■•  ^y^--  ■■  The  plaintiff  had  agreed  to  p^y 

e  money   to  the  defendant  as  a  conditionTreeed  "t^o 

l»8  right  to  demand  a  conveyance  of  the  land      7      ,u 

consideration   for   the  defendZ'T  '      "^  "'  "" 

atfendantR   agreement   t„   make   the 

'a  Fry  on  S.  P.  140. 

•88  L.  T.  857. 
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conveyancw,  and  lie  could  not  by  hi*  mere  default  become 
entitled  to  ropofucM  himeelf  of  tl.e  money  which  he  had 
paid  unilcr  thi»  exprem  agreement.  Wliether  the  money 
thuii  paid  wan  ntyled  by  the  partiea  aa  penalty  nr  forfeitun' 
or  liquidatcil  daniaRea,  i«  immaterial  ...  the  money  therein 
referred  to  wa«  money  that  had  been  paid  by  the  plaintiff 
in  dinchargc  of  an  oldigation  which  ho  had  assumed,  and 
the  right  of  tlic  defendant  to  receive  and  roUin  it  waa  not 
impaired  by  the  terms  in  which  it  waa  ntyled  in  the  agree- 
ment." 

This  »Utoment  ot  tlio  law  of  California,  it  i«  lubmitted, 
ia  eijually  true  as  a  general  statement  of  KnglUh  and  Cana- 
dian law. 

(d)  Time  of  the  Etsenee. 

In  most  ot  the  agreements  we  are  considering  it  ia  ex- 
pressly stipulated  that  time  shall  be  of  the  essence  of  the 
contract;  and  in  some  jurisdictions  the  question  of  relief 
against  forfeiture  is  summarily  disposed  of  on  the  principle 
that  the  parties  having  made  their  bargain  should  be  lield  to 
the  ipaissma  rcrba  of  the  contract  and  that  the  Court  cannot 
interfere.' 

This  also,  to  some  extent,  seems  a  confusion  of  two  ideas. 
It  is  submitted  that  the  equity  to  relief  against  forfeiture  is 
something  quite  distinct  from  the  question  whether  time  is 
of  the  essence  of  the  contract.  This,  it  is  submitted,  is  in 
effect  what  is  meant  by  Sir  .loi'i.  Holt  in  ri%  v.  Thomas' 
and  Harlan,  J.,  in  Cheney  v.  Libiy.'  in  the  passages  quoted 
at  page  63  ante. 

>Cf  Steele  v.  .McCorf*,.  7  W.  L.  K.  002;  WcrMii  v.  Coiwda  Per- 
manent, n  II.  t'.  R.  13i>:  Labellc  v.  OConnor,  15  O.  L.  B..  at  p. 
r,23:  per  AuBlin,  J.;  -laiknoii  v.  Unit.  1.  <).  I..  K.  488. 

■I>.  B.  3  Ch.  01. 

>  l,-i4  V.  S.  6S. 
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At  l.w.  where  day,  or  dale,  wor..  named  for  (..yn.enl  &. 
time  w.»  always  of  the  e.«.„.e  of  th-  .ontnict  Ho  far  u 
the  f™Wr,,.^,Vm  of  the  .„„tr.„,  i,  ,„„,.„„„,  th.,„  ,  „„ 
-l.lTeronce  l«,ween  l.w  .„d  «,,.i,y  in  ,|,i,  respect;  hut  thi.  d,d 
m,t  prevent  «|uity  Krinting  relief  whore  the  circum«t.n...» 
warranteil  it. 

Tho  con»tn.clion  ut  ,>pon  tho  condition  or  rodomption 
.luuse  in  a  mortKa^e  ucordinply  waa  an,l  in  ..xa.tlv  the  «,n,e 
m  equity  a»  in  law:  il,u„  i„  farkin  v.  Th..roU.'  l.,rd  Uomilly 
lMyr»:_  ' 

"The  oontnet  hetween  the  mortgagor  and  niortga^,,  „ 
precuu;  if  the  money  and  interest  i<  not  pai.l  „„  ihe  day 
twelve-month  on  which  tho  mor(^.»ge  is  „,ado.  the  estate  i's 
to  be  the  property  of  the  mortgage,.:  tl„.  ,„„tract  is  ,«„(,,. 
and  unambifuou,,  but  a  Court  r,f  K-iuity  will  not  permit  the 
contract  to  !«  enforced,  and  will  r.  train  the  parties  from 
enforcing  it  at  law.  It  treats  .  .  that  ,,arl  „r  the  ,  ,»- 
tract  which  gives  the  estate  t,.  the  mortgagee  as  mere  f  rm- 
.nd,  accordingly,  in  dir^l  vMatUm  of  the  rmitraet,  it  compels 
the  mortgagee,  so  s,«,n  as  he  has  :,^n  ,„,id  hi,  principal  and 
interest  and  the  cost,  he  h».  been  put  to  to  re.tore  the  estat. 
&<■■.  &c." 

.Vow  will  anyone  suggest,  that  the  insertion  in  a  mortgage 
of  the  words  "time  shall  be  in  all  respects  of  the  essence 
of  this  (ontract,"  makes  the  c^ontracl  .my  more  "  proci«.  " 
»ny  more  "  positive,"  any  more  "  unambiguous  "?  \nd  with 
what  degree  of  patienc^e  would  any  Court  listen  to  counsel 
having  the  temeritv  lo  contend  that  the  insertion  of  such 
words  deprived  the  Court  of  its  power  to  fix  a  day  for  re- 
.icmpticn,  and  ,n  default  of  payment,  ami  only  then,  to 
order  final  foreclosure? 

Would  not  the  obviou.s  position  of  the  Court  be  that  the 
argument  is  only  a  palpable  and  specious  attempt  to  oust 
•isra.  m  n,.,v,  iio. 
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.     ■  J-  i,>„v    If   «iich    a   construction  were 
its   equitable    J"-*f°";     ""';,„  h,,„  contained  a 

Cour  will  not,  it  is  sabn,itt«d.  permit  it«  junsd.ct.on  to  be 
thlold.  "Otherwise  bow  could  tbere  ^  a  decree  for 
redemption  of  a  mortgage?"" 

.-There  is  no  more  intrinsic  sanctity  in  ^''P"'""""' ^^ 
.    .7  than  m  other  solemn  acts  of  parties,  wh.ch  are 

ITtled  to  avail  himself  of  it  for  the  purposes  of  inju    ice, 
Tr  fr fud  or  oppression,  or  harsh  and  vindictive  ^.^ury. 

It  would  surely,  seem  an  anomaly  if  by  the  mere  inser- 
tion  of  i  makfng  time  of  the  essence  "  the  whole  systen, 
of  equity  jurisprudence"  could  be  set  at  defiance. 

This  notion  seem«  largely  traceable  to  the  rernark,  «f 
Lo,d  Eldon  in  Hill  v.  Bar^Uy^  wh.ch  are  eflecUv  ly  cnt, 
eted  in  the  note  to  Story's  Equity  Junsprudence. 

.U,r,  Ju*e  K„i.h..Bruce  in  Bo5er..  v.  Berry  (isr,2).  3  D.  M. 

'  %r:  ..ui.,  ,.H,pr..™»  (^.  -..  E.).  P.ra..P.  IStO. 
rf.  Bario«  V.  WWKam.,  19  Ma".  184. 

<  18  Vm.  6M0. 

•  (2nd  Bis.  Ed.),  paragraph  1316. 
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However,  as  so  many  cafes  have  been  Hwided  on  the 
principle  that  where  time  is  expressly  stipulated  to  be  of  the 
essence  of  the  contract  the  long  arm  of  the  Court  is  stayed 
in  its  effort  to  extend  relief,  it  becomes  necessary  to  con- 
sider them  in  detail. 

In  Lalelle  v.  O'Connor,'  Anglin,  J.  says:     "Where,  as 
here,  in  a  contract  prepared  by  his  own  solicitor,  time  is 
expressly  declared  to  be  of  the  essence  of  the  agreement,  the 
plaintiff,  who  comes  forward  to  prove  that  he  did  not  intend 
to  commit  himself  to  such  a  bargain,  undertakes  an  almost 
impossible  task.     Until  he  shews  conclusively  that  this  pro- 
vision  crept   in   by   mistake   or  inadvertence,   the   inquiry 
whether  the  other  features  of  the  contract  and  the  circum- 
stances in  which  it  was  made,  including  the  nature  of  the 
property  which  is  its  subject,  indicate  that  time  was  origin- 
ally of  the  essence  of  the  contract,  seenm  to  me  quite  super- 
erogatory.    Excluding  fraud,  accident  and  mistake,  I  cannot 
see  upon  what  principle  the  Court  may  be  asked  to  infer 
from  surrounding  circumstances  and  conduct  of  the  parties 
that  they  intended  to  make  a  bargain  in  any  respect  different 
from  that  which  they  have  so  clearly  and  explicitly  stated." 
In  this  case  it  was  held  that  the  purchaser,  upon  default, 
lost  the  right  to  demand  specific  performance,  but  the  ven- 
dor was  held  only  to  be  entitled  to  rescind,  returning  the 
down  payment,  which  was  treated  as  an  "  instalment "  and 
not  a  "  deposit."     The  Court  states  that:    "The  right  of  a 
purchaser  to  specific  performance  is  one  thing;  his  possible 
equity  to  relief  from  forfeiture*  of  purchase  money  paid  on 
account,  though  not  entitled  to  the  extraordinary  and  dis- 
cretionary  remedy  of  specific  performance,  is  quite  another," 

"  15  O.  L.  R.  p.  539, 

•Note  the  us.  of  the  word  "forfeiture"  applied  to  »n  instal- 
ment paid  to  the  vendor.  The  result  of  the  decree  was  "forfeiture" 
or  the  parehaser  8  equitable  estate. 
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In  I'irrmn  v.  Canada  I'rrmanrnl,"  Hunter,  CI.,  says;— 
"  Ho  hos  entered  into  an  agreement  which  called  for  the 
payment  of  the  balance  of  the  purchase  money  on  a  day 
certain,  and  the  agreement  ImvinR  made  time  of  the  essence 
allowed  tlie  coriioration  to  remnd  if  payment  was  not  made 
as  Btipulated."  ami  specific  performance  was  refused,  and 
the  deposit  forfeited,  although  the  plaintifl  had  been  in 
possession,  and  "  lost  the  advantage  of  the  expenditure  of  a 
considerable  sum  of  money  on  Uie  propiTty." 

Scott  V.  Milne^  is  another  ease  where  the  vendor  in  his 
agreement  with  the  plaintifl  stipulated  by  "  apt  and  express 
words  that  time  should  be  of  the  essence,"  and  the  Court 
affirming  the  judgment  of  the  trial  Judge,  refused  specific 
performance,  upheld  rescission,  there  lieing  no  hardship, 
"  insomuch  as  the  plaintifl  gets  thereby  (i.e.  the  judgment) 
a  return  of  his  deposits  (sic)  already  made." 

In  Sieek  v.  McCarthy,'  the  agreement  of  sale  dated  32nd 
May,  1905,  covered  a  section   (640  acres)   of  land;  price 
$9,600  in  three  annual  instalments  of  $3,200  each,  beginning 
1st  November,  1907;  possession  delivered  to  plaintiff,  who 
agreed  to  pay  interest  in  advance  beginning  1st  November, 
1905-  and  also  to  break  400  acres  in  190.5,  and  230  acres  m 
1906.'    The  interest  due  1st  November,  1905  ($672),  was 
paid   the  plaintiff  broke  325  acres,  and  in  February,  1906, 
deposited  the  sum  of  $300  with  the  defendant  as  "security" 
in   lieu   of  breaking  the   remaining   75    aen«.     The   pay- 
ment of    interest    due    on    1st    November,    1906,  was  not 
made,   and   on   the   nejl   day   the   defendant  notified   the 
plaintiff  that  the  "  agreement  is  void."    Thl«  notice  was  not 
received  by  the  plaintiff  until  28th  November,  and  on  the 
30th  the  plaintiff's  agent  tendered  the  full  amount  of  over- 

» 11  R  C.  L.  R.  1.19. 

■  8  W.  I-.  R.  23. 

■6  W.  L.  R.  300;  7  W.  I-.  II.  a02. 
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due  .nturest.    DurinR  the  year  1908  the  plaintiff  had  brokcu 
only  100  of  the  220  acres  to  be  Lroken  during  that  year,  and 
in  March,  1907,  he  again  tendered  the  defendant  the  interest 
($672)  plus  an  allowance  for  breaking  not  done,  in  all  $1,- 
135.3S.     The  defendant  having  refused  to  accept,  plaintiff 
paid  the  amount  into  Court  and  asked  for  a  declaration  that 
the  cancellation   was  ineffective,  and  the  contract  in  full 
force  and  effect.     The  total  value  of  the  improvements  made 
by  the  purchaser  and  moneys  paid  to  the  defendant  are 
stated  by  Lani.mt,  J.,»  to  have  been  over  $4,000.     The  agree- 
ment provided  that   "time  shall  be  in  every  respect  of  the 
essence,"  that  "  in  default  of  payment  of  said  moneys  or 
interest,  or  performance    .    .    .    of  stipulations    .    .        the 
vendor  shall  be  at  lilK-rty  to  determine    .    .    .    and  to  retain 
any  sums  paid    .  as  and  by  way  of  liquidated  damages." 

Ncwlands,  J.,  the  trial  Judge,  says:  "I  am  of  opinion 
that  time  was  of  the  essence  of  the  agreement  in  this  ca*e 
and  that  as  the  plaintiff  did  not  make  the  payment  at  the 
time  agreed,  defendant  has  the  right  to  cancel  the  agree- 
ment "—with  the  result  to  the  plaintiff  of  forleiture  of  his 
equitable  estate  in  the  land,  the  loss  of  all  moneys  paid,  or 
expended  in  making  improvements;  although  the  leariied 
Judge,  rather  -  "ically,  directed  a  return  of  the  $300  de- 
posited  as  secu.  .j  for  the  acreage  not  broken  in  1905. 

This  judgment  was  affirmed  on  app.al.'  (by  Wetmore, 
C.J..  Prendergast  and  Johnstone,  .TJ.,  concurring.  Lament,' 
J.,  dissenting), -solely  on  the  principle  that  time  being,  by 
express  agreement,  of  the  essence  of  the  contract,  there  wa.« 
nothing  more  to  be  said. 

Wetmore,  C.J.,  says:  "  It  was  contended  in  the  first  place 
on  the  part  of  the  plaintiff  that  time  was  not  of  the  essence 

■7  W.  L.R..  at  p.  920. 

•7  W.  \..  B.  002.    The  italin  are  the  writer".. 
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of  the  apreement.  I  may  dispose  of  that  raatt<r  very  shrirtly. 
bwause  the  agreement  specincally  provides  that  time  shall  be 
of  the  essence  of  the  contract,  and,  that  being  the  agree- 
ment of  the  parties,  the  cases  seem  to  me  to  be  all  to  the 
effect  that  it  must  be  given  effect  to  as  a  matter  of  af-rce- 
ment "  (at  p.  900). 

"  The  only  question  remaining  is:  what  is  the  effect  of  the 
provision  in  the  agreement  authorising  the  defendant  to  be 
at  liberty  to  determine  and  put  an  end  to  the  agreement, 
and  of  his  giving  the  notice  in  pursuance  of  such  provision? 
Does  it  have  the  effect  of  cancelling  the  agreement?     And 
if  it  doai  can  the  Court  grant  relief  against  itf    No  question 
arises  here  with  respect  to  forfeiture  of  deposit,  because  no 
deposit  was  paid  or  provided  for  when  this  agreement  was 
entered  into.     The  simple  question  is:  was  the  provision  that 
time  should  be  of  the  essence  of  the  contract,  and  that  on  de- 
fault of  keeping  the  covenants  and  making  the  payments 
provided  for,  the  defendant  could  give  notice  cancelling  the 
agreement  end  render  it  void,  a  matter  of  agreement  or  a 
provision  respecting  a  penalty?    I  asn  of  opinion  that  it 
was  distinctly  a  matter  of  agreement  and  not  a  provision 
creating  a  penalty.     I  am  quite  at  a  loss  to  understand  how 
the  term  "  penalty  "  can  apply  to  a  provision  of  the  sort  I 
am  discussing.   If  a  provision  merely  r  lated  to  the  forfeiture 
of  payments  made,  I  can  quite  understand  how  the  Conn 
might  construe  the  payment  proposed  to  be  forfeited  in  the 
nature  of  a  penalty;  hut  here  is  an  agreement  by  which  the 
parties  have  mutually  agreed  that  on  default  of  the  perform- 
ance of  certain  covenants  or  the  making  of  certain  payments 
by  one  party  to  the  other  party,  such  other  party  may  deter- 
mine and  p'lt  an  end  to  the  agreement,  and  if  parties  choose 
to  insert  such  a  clause,  that  is  distinctly  a  matter  of  agree- 
ment in  a  contract,  they  must  be  held  to  it.     This  Court 
cannot  make  an  agreement  for  them,  or  alter  the  agreement 
they  have  made.     It  is  stated  in  some  of  the  books  that  it  is 


TIMi;   Of  THK  ESSENCE.  79 

a.  question  of  intention  whether  time  shall  be  of  the  essence  of 
the  contract  or  not.  Wl^„  the  parlies  have  -xpressly  provided 
.«  thexr  agreement  that  it  shall  be,  I  see  „„  way  by  which  the 
Courts  can.  on  any  principle  known  to  me.  escape  giving  eject 
to  thetr  mutual  agreement  "  (at  page  908). 

In  Stringer  v.  Oliver,'  where  the  pu.ehase-price  was  $950 
Of  which  $350  wax  paid  on  execution  of  the  aiiree»,    ,t  (18th 
January,  19O6),  «300  on  the  18th  April,  1907;  but  the  pur- 
chaser  not  having  made  the  third  payment  promptly  on  it. 
due  date   18th  July,  the  vendor  gave  notice  of  canceUation 
on  2Cth  July,  and  shortly  afterwards,  after  some  negotiations 
between  the  parties,  the  purchaser  tendered  the  vendor  the 
moneys  overdue  with  interest.   In  an  action  by  the  purchaser 
for  specific  performance,  it  appeared  in  evidence  that  the 
property  "i,  now  worth  two  or  three  times  as  much  as  it 
was  at  the  time  of  default,  and  as  the  defendant's  real  reason 
for  defending  the  action  is  beyond  question  because  he 
wished  to  make  a  better  sale  0;  the  property  than  that 
entered  into  with  the  plaintiff,  it  seems  to  me  that  the  de- 
fendant has  clearly  suffered  no  damage  whatever,  but  will  bo 
in  a  better  position  than  he  would  have  been  if  the  plaintiff 
had  carried  out  his  bargain;"  and  accordingly  the  learned 
Judge,  treating  the  cancellation  as  equivalent  to  rescission 
directed  a  return  of  the  $650  and  dismissed  the  action. 

As  to  time  being  expressly  of  the  essence  of  the  contract 
the  learned  Judge  (Stuart,  J.),  says:  "  At  law.  time  was  o^ 
he  essence  of  the  contract,  even  if  nothing  more  was  stipu- 
ated  than  a  date  for  completion.  Equitv  relieved  against 
this,  ana  it  became  a  rule  that,  unless  there  was  something 
to  shew  that  the  parties  really  intended  time  to  be  of  the 

Note.  —In  Green  v.  Seviit.  13  Ch    D    nl  n    Rn9   f™    t 

of  hi,  bargain     Thi,  doe,  „„,  .pp,.,  ,„  „,  ,„  ^„  .„  object  to  Zhlch 
the  Court  outht  to  lend  its  assistance  " 
•6  W.  I,.  R.  5JS. 
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efBPnce  of  the  contract,  then  completion  within  a  reasonable 
time  was  suflicicnt.    This  rule  in  well  undcnitood,  l.ut  the 
raiBtake  must  not  bo  made  of  applying  it  to  the  cane  whore 
the  parties  have  by  their  aRreenirnl  not  merely  stipulated 
for  a  definite  time  for  payment,  but  have  al'^o  "xpressly 
de<lared  their  intention  in  Bo  many  words  that  tim.>  Khali  be 
of  the  essence  of  the  contract.     There  could,  I  8h,)vi:d  think, 
be  no  lictter  means  of  ascertaining  the  real  intentions  ot  the 
parties  than  by  reading  what  they  have  said  and  solemnly 
agreed  to.     It  is  true  tliat  in  many  cases  where  tlic  agree- 
ment  has  contained  this  special  clause  or  something  similar 
the  Courts  have  discovered  somc^liing  in  the  surrounding 
circumstances  or  in  the  acts  of  th.       rties  to  indicate  that 
the  parties  really  did  not  mean  wht    they  had  said.     But  it 
will  be  observed  that  where  nothing  more  than  a  time  for 
payment  is  expressed  the  presumption  in  equity  is  that  this 
was  not  intended  to  be  essential,  and  the  burden  of  proving 
the  essentiality  of  time  is  thrown  upon  the  party  seeking 
to  take  advantage  of  it.     On  the  other  hand,  where  the  par- 
ties have  expressly  declared  their  intention  in  so  many  words, 
the  presumption  is,  I  think,  that  they  meant  what  they  said. 
and  the  burden  of  proving  that  time  is  not  efs.ntial  is  thrown 
upon  the  party  seeking  to  escape  from  tlie  express  provisi.m 
of  the  contract.     Authorities,  therefor,.,  which  apply  clearly 
to  the  first  ease  cannot  he  relied  upon  to  any  great  extent 
where  the  second  case  which  I  have  stated  has  to  be  dealt 
with      It  is  for  this  reason  :hat  I  doubt  whether  the  auth- 
orities cited  by  Perdue,  J.,  in  Harlow  v.  WilUam.%'  the  case 
chiefly  relied  upon  by  the  plaintiff,  are  quite  sufflcient  to 
uphold  the  conclusion  drawn  from  them  in  th'    case." 

"In  any  event  there  were  special  circumstances  there, 
such  as  possession,  etc.,  which  do  not  exist  in  this  case;  and 


•4  W.  U  B.  233. 
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,    t.  "     *'  """'"  """  ""'  ""'>  -1"-""  -ir.un„ta„c,. 

the  n,„„.,v  .h,..|,  th..  plaintiff  should  hav.  ^  thl.' 

.a.1  been  „ad.,  „„.,  „„  i„«tal„,™t  paid,   m  ,S7r,„„..  ,   fl, "  ^ 
t  ..  P«yn..„t»  woro  ,„ndc.  to  synchronic.  «i,l,  ,h    d.,o  dates 

:  ir:::?  ™'"  """"^  "■■ '-  '-"■^^  -  '--ent .,  tt 

price,  to  a  lormep  owner.     Stuart,  .J,.  .ays:'«     " 'Phore  wa. 

meet  them.        And  m  non..  of  the«.  cases  was  an  actual 
forfctur,.  of  instahnen.s  paid  „„  acount  of  the"  "hi 

pnce  pc.r„„tted:  in  LaMl.  v.  O'Co ,.,  ,.,,,,  ,.    ,  ,    "'^ 

"""r  \'""-  "P-.Vn.-nt  of  such  „.o„evs  to  the  pu    h" 
-    d.reco  .     The  Court  in  each  instance  sought  support" 

nr: :;"";"'"''"  °^ '- '"- '--  "•-  '.--■  eir„: 

.l«me..«  and  onl,  ,„  ,.,„,,  ,,  ,,^.,.„^„,,^  ^^__j  ^.^^^^^  ^ 


•aB  W.  I,.  B.  .-)2] 

»  Pnir6»i.t.  r,.  V.  ./,*r.(™,  10  W    r     n    nl 
•»«  W.  I,  I!.,  „,  ,,  .-2ft 
"«.  Bole  V.  Wa.o„.  10  W.  I..  K.,  a,  jaj-ia 
■a  Sm  ata  .!(*,•„,„„  V.  /Vrf«.,rf.  12  o   W 
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ranada  l',r,«mtnl  «...  tl.o  .l>..i-ion  bas.-l  >M.   upon  th- 
rxprc«i<  a!.'rciinont  of  thr  pttrtiis. 

So  that  it  would  appear  that  .ven  wIut.  th,-  partie-.  hav 
stipulated  in  express  term,  that  time  nhall  he  of  the  eMenoe 
„f  the  contract,  there  \*  mme  room  for  f.rlher  mqu.ry: 
(hat  i»  not  the  end  of  tlie  niaiter. 

Of    Knglihh    authoritie-^.    Dart    ..n    \eud..r»    iind   I'ur- 
,.|,a»er«    (Ttl.  ed.,  495).  \b  .,..oted  to  the  efT«t  that  "  Mie 
doctrine    (i.e..  the  e<,aity   rule)    ha,  n,.  application  where 
time  ha.  lu^n    made    of    the    essence    of    the  <ontr«ct  by 
exprcB.      asreement,-      Houryman      v       Mamjal.'     temp 
cited  for  the  proposition.     Now  Hon^yma-   v.  Ma  ryal  ,. 
rather  an  authority  the  other  way.    In  th=t  <•««■  no  aprec- 
,„ent  for  »ale  had  been  entered  into.     In  the  course  of  negoti- 
ations,  which  had  very  nearly  resulted  in  an  agreement  by 
correspondence,  the  intending  vendor  insisted  upon  a  <le- 
posit  of  £1,500  bv  a  oertni..  fixe    day  (.»A«-«  ht  wmU  «jn  " 
ronlrad:  ami  the  plaintill  not  Imving  made  thedepos.t,  t  W 
defendant  d-lared  the  treaty  at  an  end.     Sir  John  Homdly, 
Vf  K    «.ys:  •'  The  case  is  implicated  from  tins  circnmatance 
_thlt  the  term  relates  to  the  tin.e  when  the  depo.sit  shall 
l,e  paid  and  the  Conrt  of  Chancery  does  not.  except  in  very 
^peeial  eases,  allow  ti.ne  to  he  of  the  essence  of  the  contract ; 
I'arkiu       Thorold."    But  the  distinction  between  this  ease 
.,„d  the  ca  r.s  whi..h  relate  to  time  being  of  the  «9»ence  of 
'tUe  contract  is  this:  that  in  the  latter  cases  there  is  a  .«.- 
,lni.4  a,r,n.u.,t.  a  contraci  nrt.,<,m,  rnUnd  n.  o.  and    In 
the  Court  insiders  it  inequitable  I  hat.  by  reason  of  a^^ M  , 
ly  one  party  to  the  contract  should  not  have  t^e  b^°  *>'     ' 
That  for  which  he  has  contracted.     But  that  ,s  a  totally  d,f- 
ttnt  Laucr  frou,  this:  whether  a  person  is  not  a    Uber  y 
o  make  a  contract  in  which  tin.c  shall  be  introduced  as  one 


•  2!  V..-.1V.  14. 
•  in  IVnv.  ^« 
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"f  the  term«  »r  thf  i-,.,itrui.t  .     ,rM,'ver  i.,:,,l,l  b,  ih. 

'feet  of  mirh  a  ,o„t,v, I  wl,n,  ,„,.,  ,„lrrrd  inl„.  ,„  ,ay  llmi 

ho  »ho„l.l  not  be  »ll,.„e.l  to  ;,„is|  „n  .uch  n  .tipulation  forn,- 

mR  part  of  ll,r  ..onlrmt  w.miM  In.  Roin*.-  fnr  l,..v„„,I  tluv 

cu«,   cto."     One   |,n»   only   to   read   tl,,.  wholr   p„rnKrapl, 

tn  »ofi  that  all  it  nictw  Ih  tliut   it   \,  op,,,,  t,.  Il„.  p,rti«. 

to    in«,rl   .-uH,   „   rluuse-lMit   thm    who,.    It   ,.o„i,.«   to  on- 

forcing  it  ti,e  ;„urt  wli  o„lv  ..,>,.  m,,!,  otrtv,  to  it  u.s  noi 

(.'  eontravon,-  its  „«„  prinoipl..,;  and  it  i.  M,l„Mittod  that 

M,  th,B  ro8p,.ct  Sir  John  Ko„,illy   „,u«t  hav..  i,it,.nded  to 

Miahfy  and  oxplain  his  previoM  ilicta  in  PuHi,,  v,  ThoroUI.' 

This  r.a,e  ni,d  B^r,/,,,/  v.  .W,*„„,,r,'  arc  .  ite.l  in  Fry  on 
><pi'oifio  Porformanoe.  par.  IflTII. 

In  Harctai)  v.  ifnu^ni^er  tin...  was  ri.,r  .■xpn-s.-lv  .l,.,li,rod 
I"  b,.  of  the  osscnoc.  Init  in,i»;,„„.h  as  thn  lease  (tho  a»si«n- 
oiont  of  whirl,  was  th,-  unhjcct-iiiattcr  of  th,.  „,„tr«(.t)  w,ls 
defeaniblo  hy  noti,,.  in  ca»,.  tho  vondor-  ,lid  not  comph.t,. 
<«rtain  huii,':-.,-,  I,y  a  ti.v,..l  date.  -  -lie  punhasorB  iKinR  fully 
aware  of  tho  contents  thereof,"  and  bavins  assumed  "nver'v 
liability  of  cv,.ry  desciption  whether  in  relation  to  the  build- 
ings or  otherwise;"  the  purchasers  having  n,ade  il.'fiiult  both 
in  comn,eneins  the  buildings  and  in  payn,ont  of  thi.  purchase 
noney.  which   default   was  continued    up  1„   -vithin   three 
months  of  the  date  lor  completion  of  the  '.uildin^'s.  it  was 
not  unnaturally  held  that  (ii„e  iva»  of  the  essence  of  the 
eontract   ;o  as  to  enable  th.--  vendors  to  detenniue  the  con- 
tract under  a  clause  which     .-ovided  •'  that  if  (be  purchaser 
shall  fail  to  pay    .    .    .    the  il.ooo  on  the  ;llst  July,  1873 
or  upon  such  i.fcrni  Mr  ,«  W„.  ,„,rU,.  mi,jl,l  agn;.  upa,,' 
all  money  paid  previous  to  su,b  default  beins  n,„de  shall  he 

-Tl,^     ..  il„.  more  likely  l„.™„so  I,miw,.,.„  il,r  ,!„(,.  ,>f  ,|„  .(ooPsiou 
118....).  ,M.  formor  c«.,=  l„„l  l.e™  oriticLsod  b,   r.or,l  J„s,i™  k^,„ 
'^^y.  It.  .T22:  43  1..  . I.  Ch,    14f). 
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Hhtohili'lv  liiifL'itwl,  and  Uii«  wintracl  betiinii'  null  and  void." 
(urtiiuliiriy  in  vii'w  of  llif  fncl  that  tliu  time  for  payment 
wu  fxtcniltMi  to  ?mii  An).Mi»l,  187:1.  wh.'ii  tlu.  i)UiTh»wr« 
iigain  (lefaultwl,  and  oontinuid  in  default  up  tu  2n<l  Octolwr. 
1K7H,  when  notioi'  of  cani^ellation  wa*  given,  nn<l  even  then 
made  no  offer  to  paj  the  £l,nO()  \intil  thry  tiled  the  bill  on 
Ihe  8th  Jannrnv,  1871.  'I'liiis  ,Ie«Kel.  M.lt.,  in  dii<mi«iiin(!  tlu' 
bill,  (ays:  "Tliey  refuneil  lo  ijcrforni  it  (the  contract)  in 
the  only  eMcntial  particulur,  namely,  the  payment  of  1!1,000 ; 
and  that  for  a  conniderablo  period  before  the  filing  of  the 
bill,  when  time  was,  at  they  knew  and  as  the  defendants  knew 
of  the  greatest  possible  importance,  etc.,  etc."»  See  also  per 
Meredith,  C.J.,  in  LabMe  v.  O'Connor,'  and  note  that  al- 
Ihough  the  purchaser's  hill  for  specific  perfonnance  was  dis- 
inisaed  it  was  without  prejudice  to  any  action  at  law  to  rr- 
lover  the  moneys  already  paid. 

In  Palrirk  v.  Milntr.'  there  are  exprassion*  indicatini.' 
that  the  learned  judges.  Grove,  .T.,  ar '  Lr  ..i,  .1.,  aaauraed 
the  rule  to  ho  that  time  is  not  of  the  essi^nce  "  unless  it  i» 
made  so  by  direct  stipulation  or  necessary  in.plication ;"  this, 
however,  appears  to  be  obiter,  as  in  this  case  there  was  no 
<nch  stipulation;  and  I'arkin  v.  ThoroUl,'  which  is  cited  for 
the  proposition,  is  explained,  in  Honeyman  v.  ^larryat:  More 
lorrect  apjiears  the  expression  of  Grove,  .7. :  "  This  question 
depends  on  the  nature  of  the  property,  upon  the  constmction 
of  the  contract,  and  upon  the  objects  which  the  parties  had 
in  entering  into  it,  or.  n«  it  may  be  Iwtter  expreeaed, 
7;pon  what  iiitml  hr  jiidiciiilln  aKxiiHiid  lo  have  bmi  llieir  in- 
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■Cf.  .4IW«»on  V.  fVrtonJ.  12  ().  W.  R..  ill  l>    12mT. 

•!.•.  <i.  I..  11.  xa. 

•  I..  U.  2  C.  P.  1  .  :«2. 

•  1882,  10  Brav.  00. 

'  1S53,  21  Bcav.  14. 
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Untion;  for  il,.,  „„y  „^^i„,„  b.,  .lilTorent  from    th..r 
•ctail'  intention." 

Th,i,  ,upp«,i.,K  we  „dnit  (h.t  .  ,      rt  of  eqnitv  will 

«.n.true  .,.  «prc-«  .,ipul.,i„„,  n,al<i„,,  ,in„  „,  „„  ,.„„,, 

a  matter  of  agreement."  thi,  appear,  t„  have  very  little 

heanng  on  the  doetrine  that  e<,«it.v  will  relieve  aR.in.t  ,.«- 

nitie.  and  forfeiture..  ' 

rn  LoMh  V.  O'Comur.'  Meredith,  (^.l.,  p„i„t,  „„,:    .-  |„ 
none„fthenamero«.e.M.,.ited    .        .    «,.  i,  determim... 
hnt,  ,n  .neh  a  e„e  a,  thi,.  the  mere  f.ih.re  ,.f  the  purehaaer 
o  pay  at  the  appointed  time  one  of  «.verr    instalment,  of 
ty^  p«rch„e  nmney,  a  ,ub.t«ntial  ,,„rt  of       .aving  alreadv 
boen  paid,  and  the  time  for  ,.„,„,,leti.,„  not  having  arrived 
wa.  an  anawer  to  hi,  claim  for  .peeifie  perfom,anee  of  the' 
eontraet."     In  m-n,  v.    n.rr,,"'   deeided   the  year  after 
/«-*.„  V.  rWM..  Lord  Justice  Knight  Bruee  ,„v, :  -  Court, 
of  equity  jPdge  of  the  nniteriality  .,f  Mpulations  aa  to  time 
Merently  fron.  Court,  of  law.     Otherwi...  how  eould  th^ 
^a  decree  for  redemption  of  „  „,„rtg„ger  Then  in  //<™„,- 

pen  to  the  part.e,  to  insert  in  .he  .-ontract  .„  exi^s  stipu- 
l.t.on  a,  to  t>me-",eAa<«..r  ,ni,M  ,„  «,  ,y,,    ,f  ,,J  „ 

noma,.  Urd  Cairns,  I.J.,  ;,  j,  j,,     ,.,„^  * 

equity  wll  indeed  relieve  against,  and  onf..,..  spjifleper 

HRned  by  the  contract    .     ,     .     if  it  can  do  i„st!oe  between 

^j^  li.  «.  I...  at  p.  Wl-..;   /„  „.  „„,j,^    „„  p^    p     ^^  ^ 

•  JO  O.  L.  R.,  at  p.  523. 
'•(18.'!3).3D,  M.  4G.  284. 
'  (J852).  16  Bear.  50. 
■  (1885),  21  Beav.  14. 
'<I8B7).  r.  B.  aChy.  .!!. 
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the  parties,  iin.l    if     .         there  is  nothing  in  the  espres. 
stipulations  between  the  parties,  the  nature  of  the  property, 
or  the    surrounding    eireumstanccg    which    would   make  it 
inequHahh  to  interfere  witli  and  modify  tlie  legal  right; 
but  Sir  John  Unit,  as  already  quoted,  in  tlie  same  ease,  ex- 
plains:   "  Now,  as  a  matter  of  constrnetion  merely,  T  appre- 
hend, the  wore,  must  have  the  some  meaning  in  equity  as 
in  law.     Tlw  r!<jhl»  and  lemedm  contingent  on   that  ton- 
Mrurtion.  may  be  different  in  the  two  jurisdictions,  but  the 
grammatical  n.eaning  of  the  expression  is  the  same  in  each. 
And  if  this  be  so,  time  is  part  of  the  e(mtni.t.  and  if  then' 
is  a  failure  to  perform  within  tl>e  time  the  contract  is  broken 
in  equity  no  less  than  at  law.     But  in  e<iuity  lliem  may  he  cir- 
cum^tanas  which  will  induce  the  Cmirt  lo  flirf  relief  against 
the  breach,  and  sometimes  even  though  occasioned  by  the 
neglect  of  the  suitor  asking  relief.     \ot  so  at  law.    TIm' 
legal  consequenoes   of  tlie  breach  must  there  be   allowed 
strictly  to  follow.    The  defendant  is  entitled  to  sav  that  the 
contract  is  at  an  end,  and  it  is  in  this  sense,  I  apprehend, 
that  in  such  cases  it  is  said  that  time  is  of  the  essence 
of  the  contract  at  law.  thougli  not  necessarihj  so  in  eqaitij. 
The   language    of    Lord   Hedesdale  in   Lennox   v.    Nafpi-r 
(2  Seh.  &  Lcf.  683).  cited  by  Lord  Justice  Knight  Bruce  m 
Roberis  V.  Berry  (3  I>.  M.  &  G.  284),  fully  explaim.  my  views 
in  this  part  of  the  case.'' 

And  to  quote  again  the  judgment  of  the  Supreme 
Court  of  the  Unite<l  States  in  Chnrn  v.  lAbby:  "The 
parties  in  this  case  in  terms  too  distinct  to  leave 
room  for  construction  not  only  specify  the  time  when 
each  condition  is  to  be  performed,  but  declare  that  '  time 
and  punctuality  arc  material  and  necessary  ingredients '  m 
ths  contract,  and  that  it  must  be  'strictly  and  literally' 
executed.  Ilowever  harsh  and  exacting  the  terms  may  be 
they  do  not  contravene  public  policy,  and  therefore 
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the  refusal  to  give  effect  to  them,  according  to  the  real  in- 
tention of  the  paities,  ia  to  raalie  a  contract  for  them  which 
they  have  not  olioscn  to  inalte  for  themselves.  .  .  .  But 
there  are  other  principles  founded  in  justice  which  must  con- 
trol the  division  of  this  case.  Kven  where  time  i.i  made 
material  hy  express  stipulation,  the  faihir,'  of  one  of  the 
parlies  to  perform  n  roncHtion  within  the  particular  time 
limited  will  not  in  every  case  defeat  his  right  to  speci/ic  per- 
formance, if  the  condition  he  subsequently  performed  with- 
out unreasonable  delay,  and  no  circumstances  hare  inter- 
vened which  irouJil  render  it  nnjusi  or  inequitable  to  give 
such  relief."* 

In  the  Judicature  Act  of  1873  (s.  :;5,  s.-s.  7),  in  England, 
and  in  all  those  colonies  that  have  copied  it  (e.p..  Judicature 
Ordinance  (N.W.T.),  s,  10,  s.-s.  fi),  it  is  provided  that: 
"Stipulations  in  contracts,  as  to  time  or  otherwise,  which 
would  not  before  the  passing  of  thi.s  .\et  have  been  deemed 
to  be  or  to  have  become  of  the  essence  of  such  contracts  in 
a  court  of  equity,  shall  receive  in  all  courts  the  same  con- 
struct-on and  effect  as  they  would  have  heretofore  received 
in  eqnity.'" 

It  is  submitted,  therefore,  as  n  re-iilt  of  tiiis  analvsis. 
that  the  statement  that  it  is  not  of  much  eonseqnenec,  so 
far  as  the  jurisdiction  to  relieve  against  forfeiture  is  con- 
cerned, whether  time  is  expressly  declared  to  he  of  the  essence 
or  not,  is  supported  by  the  "  reason  and  spirit "  of  the  cases.' 
Probably  this  is  all  that  is  meant  by  Beck,  J.,  in  his  state- 
ment that:  "  T  do  not  think  that  the  defendant  is  prevented 
from  insisting  upon  his  right  to  .sptcifie  jierformance  bv 


'  )34  n.  S.  68. 

•An    to   the   beArine  of  the    wools    "  or  otlipfwiso."   sp<'    .\nminl 
rrnctire  (IHOS).  vol,  2.  d.  480. 

•Cf.  Cameron,  J.  (Mnn.).  in  Canatlian  Fairbankt  fo.  v.  Jolin^i<j» 

10  w.  r,.  n.  .'■.71. 
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reason  of  his  being  in  default  and  of  the  provision  in  the 
contract  that  time  is  to  be  of  the  essence  of  the  agreement. 
.  .  .  As  a  matter  of  law,  I  think  the  provision  that  time 
should  be  of  the  essence  of  the  contract  constituted  an  in- 
tegral part  of  the  forfeiture  clause  which  I  have  quoted 
above,  and  which  I  have  held  to  be  void  in  its  entirety.  Tf 
my  construction  of  the  agreement  in  this  respect  be  incorrect, 
and  the  words  purporting  to  make  time  of  the  essence  of 
the  contract  are  held  to  apply  as  a  matter  of  construction 
to  the  terms  of  payment  for  all  purposes,  I  am  of  opinion 
that  where  the  purchase  price  is  payable  by  instalments  such 
a  provision  is  penal,  and,  constituting  as  it  would  a  right  of 
forfeiture,  is  one  from  the  effects  of  which  the  Court  ought 
to  relieve  a  purchaser  so  as  to  grant  him  in  a  proper  case 
specific  performance  if  he  has  remedied,  or  offered  to  remedy, 
his  default  with  reasonable  promptitude.' 

It  is  suggested  that  the  effect  of  a  stipulation  making 
time  of  the  essence  of  the  contract,  so  far  at  least  as  it 
affects  the  power  of  the  Court  to  relieve  against  forfeiture, 
cannot  be  expressed  more  strongly  than  that  such  express 
.stipulation  will  be  noticed  by  the  Court  among  other  circum- 
stances (including  the  subject  matter  of  the  contract)  in 
considering  the  equity  to  relief  against  forfeiture.  It  would 
seem  too  to  be,  perhaps,  deducible  from  the  authorities  that 
the  Court  will  not  in  any  event  strictly  enforce  the  stipula- 
tion as  to  time,  ctcept  in  cases  where  it  is  also  possible  to 
enforce  reaiitutio  in  integrum  without  injustice  to  either 
party.* 

This  suggestion  is  in  no  way  inconsistent  with  the  rule 
that  the  Court  does  not  deem  it  equitable  to  grant  relief 
against  forfeiture  in  those  cases  where  there  has  been  great 
delay,  or  negligence,  or  where  the  .iiihject  wniter  of  the  con- 


'  ifoodie  V.  yoiHi»,  8  W.  U  K..  at  p.  312.  1  A.  U  R..  337. 

■Cf.  Borloie  v.  William:  18  M«n.  1(U;  Clittiet  v.  WH».  134  U. 
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tract  is  Buch  that  injastice  would  result  from  giving  an  ei- 
tenaon  of  time,  e.g.,  where  the  object  of  the  contract  is  a 
commercial  enterprise,  such  as  the  sale  of  a  pubUc  houae 
as  a  going  concern;'  or  relates  to  mines,"  and  under  other 
similar  circumstances.'  Th...  it  would  appear  in -this  con- 
nwaon  to  be  quite  proper  for  the  Court  to  take  into  con- 
sideration  whether  the  purc'haser's  object  w„s  to  occupy  the 
land  immediately  as  a  place  of  residence-  or  merely  to 
speculate  on  a  rise  in  value  or  price." 

But  apart  from  cases  of  this  nature  it  is  submitted  that 
to  a  very  large  extent  the  discussions  indulged  in  in  bo 
many  of  the  oases,  as  to  the  effect  of  an  express  stipulation 
that  time  shall  be  of  the  essence  of  the  contract,  only  tend 
to  distract  attention  from  the  real  point  in  issue  which  is 
whether  the  case  «  under  all  the  circumstance,  one  in  which 
the  Court  should  cxerciBc  its  power  to  grant  relief  against 
forfeiture  or  not.  It  is  suggested,  with  all  due  respect, 
that  the  Court  will  not  permit  the  parties  to  paralyse  its 
arm  m  thh  respect  by  the  mere  insertion  of  such  a  stipula- 
tion in  the  contract. 

(«)  Principle  upon  which  the  Court  does  not  ml  in  reliev- 
ing against  Forfeiture. 

Upon  what  principle,  then,  should  the  Court  act'  To 
hold  the  vendor  entitled  to  enforce  the  agreement  according 
to  Its  strict  letter  in  many  cases  entails  great  hardship  and 
injustice  on  the  purchaser;  quite  as  much,  at  the  leHist,  as 

„  'i'?  '•  ^*'''  ^-  "■  5  Eq.  336:  Cawie,  v.  f;.te,  r.    R    7  Chi 
12:Tadc«.,cr  To«,er  Bre«ery  Co.  v.  WiUo«  (181.7).  1  Ch..  at  p.  m 

"Clcgg  V.  Edmondson,  8  Dee.   M    AG     nl    ii    >ilj.    ir.,  i. 
Lle.e,„n.  21  W.  R.  570,  760;  BU..irJt  v  B.l:;^!" 03  W    ™  J 

•  See  Fry.  pp.  467-472. 

n  s^ohV-  T^'L^'T"'  ^'  """•  *''■■  ™fe»  '■  '■*»«•••.  (. 
a.  D  IK  "■      '*■  "  ''^•■'  ""^  ■'"'""  '■  "•••"■  « 

•  Cf.  Fry  par.  10«0,  p.  407. 
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permitting  n  mortgagee  to  hold  the  mortgagor  to  the  legal 
lonBequcnces  of  default ;  on  the  other  hand,  to  order  rcstitu- 
tion  of  all  moneys  paid  on  the  purchiipc  price,  whether  with 
or  without  an  acoount  of  rents  and  profits,'  or  where  only  a 
deposit  has  hecn  paid  to  grant  the  purcliaser  damages^  or 
to  confine  the  vendor  to  his  remedy  in  damages,"  is  making 
a  new  pontracl  Iwtwcen  tlie  parties— depriving  the  vendor, 
who  is  not  in  default,  and  who  is  affirming  the  contract,  or 
his  right  to  elect  what  remedy  he  will  pursue  against  tin' 
purchaser  who  is  in  default.  The  same  thing  applies  in  a 
minor  degree  to  the  order  for  resale. 

Such  au  order  as  is  suggested  by  Stuart,  J.,  in  V.  P.  R. 
r.  Meadows,'  viz.,  reference  to  fix  the  sum  due  for  principal, 
interest  and  costs;  to  fi.\  a  day  for  payment;  and  on  non- 
payment an  order  for  rescission  upon  the  plaintifs  paying 
into  Court  the  purclKfse-moneys  received  by  them  less  the 
rental  value"  of  the  premises,  to  be  ascertained  and  fixed  by 
Mie  clerk,  has  the  cifeet  of  giving  the  purchaser  an  option 
to  treat  the  moneys  paid  under  the  agreement  either  af 
instalments  on  the  price,  or  as  security  for  rent— to  hold 
the  vendor  to  his  agreement  if  the  land  increases  in  value, 
or  to  treat  it  as  a  lease  at  a  "fair  rental"  if  values  fall, 
and  to  throw  the  land  back  on  the  vendor's  hand-s. 

By  such  a  decree  the  Court  is  not  relieving  against  the 
f.irfeiture,  it  is  remitting  it  altogether,  and  is  in  very  truth 
and  effect  treating  the  ..use  in  the  contract  as  if  not  merel? 
penal,  Imt  twtd— wiping  it  out  of  existence  entirely.  On 
the  other  hand,  in  the  absence  of  statutory  authority,  the 

■  C.  V.  II.  V.  ,1/™Jok«.  S  W.  1..  K.  80e.  por  Stuart,  .T. 

■  Cf.  Craxfori  v.  Patterton,  1  A.  L.  R.  27,  per  s™tt.  J. 

•  Cf.  Tavender  v.  Edwantn.  1  .V.  I-  R.  •'33- 

•  8  W.  I..  R .  »t  11-  814. 

•In  case  o£  true  rescission  the  v.nJoi-  is  not  entitled  to  cluirBP 
Ihe  purchaser  in  possession  with  nn  o.rupaliuii  reut.  He  is  o..!) 
ontitlod  '..I  nn  account  of  rents  nml  protits  (Fry). 
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jurisciiction  to  make,  at  least  without  the  plaintiff's  con- 
sent, the  decree  approved  by  the  majority  of  the  Court, 
"declaring  the  plaintiffs  entitled  to  specific  performance, 
and  in  default  of  payment  of  the  overdue  instalments  and 
interest  within  the  time  limited  the  lands  nhmld  be  sold," 
seems  somewhat  doubtful ;  and  if  the  order  for  sale  is  in- 
tended to  take  the  place  of  the  order  for  rescission  grante<l 
under  the  Knglish  practice  in  specific  performance,  sinci^ 
the  vendor  sella  qua  ctimer.  it  is  no  advantage  to  the  pur- 
<haser;  and  if  the  Court  intended  to  direct  that  the  vendor 
should  sell  on  account  of  the  purchaser,  so  that  the  latter 
would  be  entitled  to  any  nrplus,  and  liable  to  a  judgment 
for  any  deficiency,"  what  ia  this  but  merely  enforcing  the 
vendor's  lien,  which  is  just  what  the  vendor  did  not  ask? 
The  inherent  defect  in  each  decree— the  actual  and  the  sug- 
gested (by  Stuart,  ,T.)— would  appear  to  be  that  the  vendor 
is  deprived  of  his  right  to  elect'o  his  own  remedy:  and  a 
remedy  is  forced  on  him  against  his  will  by  the  (!ourt  r.r 
mero  molu  in  one  instance;  and  in  the  other  the  purchaser 
in  default  is  given,  in  effect,  an  option  to  rescind  his  agree- 
ment without  the  vendor's  consent. 

it  is  to  be  noted  that  in  this  case  (C.  P.  H.  v.  Me/tdawi) 
the  plaintiff  was  applying  for  judgment  on  the  pleadings 
in  default  of  appearance;  the  defendant  was  not  reprcsontcil 
on  the  motion,  but  the  decree  was  forced  upon  the  plaintiff 
on  the  principle  stated  by  Scott,  J.,  that  in  default  of  ap- 
pearance the  Judge  "may  not  consider  it  his  duty,  but  it  is 
certainly  within  his  province,  to  inquire  into  the  circum- 
stances relating  to  the  subject  matter  of  the  action,  and  the 

•For  form  of  mv\\  (in  ordor  scp  flrifflthji  v.  Voep  (tOOB).  1  Cli. 
796.  In  this  ease  Swintim  Eaci.v,  J.,  ilirected  such  a  sale,  whore  the 
irarcha.siT  lind  failed  to  comply  with  n  judnment  auainst  him  for 
MpeciBc  performance,  but  on  the  sround  solely  that  the  original  coo- 
trart  en«l.l,..l  the  vendor  to  proceed  to  .-,  fre.h  --ale.  upon  default  by 
the  purchaser. 

'n  See  pout  Election  of  Uemedies. 
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interests  of  thv  parties  therein,  and  to  take  those  matters 
inio  consideration  in  determining  the  form  and  effect  of  the 
judgment  to  which  the  plaintiff  is  entitled/* 

In  England  it  apparently  required  a  statute  to  give  the 
Court  discretionary  power  to  direct  a  sale  instead  of  fore- 
closare,  even  in  a  mortgage  action,  whether  at  the  instance 
of  the  mortgagee  or  of  the  mortgagor.  Prior  to  15  and  1 6 
Vict.  c.  86,  s.  48  (and  see  now  the  Conveyancing  Act,  1881 
(8.  25)),  "  uo  sale  could  be  had  against  a  mortgagee  without 
his  consent."  While  even  under  the  Act,  it  is  not  an  order  to 
which  the  mortgagor  is  entitled  ex  debito  jtistitiae,  and  a 
very  strong  case  would  have  to  be  made  to  induce  the  Court 
to  order  a  sale  if  opposed  by  the  mortgagee.' 

Even  on  the  application  of  the  mortgagee,  though  tha 
Court  may  order  a  sale  in  the  absence  of  the  mortgagor.' 
it  will  generally  require  notice  to  he  given  to  him,"  the 
reason  being,  of  course,  that  ^^  a  sale  may  be  much  more 
oppressive  to  the  mortgagor  than  foreclosure,  because  the 
mortgagee  so  sellHg  sells  for  and  on  account  f  the  mort^ 
^-agor,  who  is  therefore  liable  for  any  deficiency.  And  so  in 
Ontario,  -a  defendant,  not  otherwise  desiring  to  defend  a 
foreclosure  action,  if  he  desires  a  sale  of  the  property,  must 
Gle  a  memorandum,  "  I  desire  a  sale  of  the  mortgaged  prem- 
ises instead  of  foreclosure,"  with  a  deposit  of  $80  to  meet 
the  expenses  of  the  sale,^  and  he  may  be  required  to  conduct 
the  sale  at  his  own  expense. 

*  Set  iterchantt  Banking  tv.  v.  London  and  llantealic  Bank,  5.'> 
h.  1.  Ch.  479:  Coote  oa  Mortgases,  1057:  Chitty'a  Statuteo  (&th 
Bd.),  notes  to  44  and  45  Vict.  c.  41,  s.  25.   Vol.  II.,  p.  103. 

'  Wade  V.  ITibon,  122  Cb.  D.  236. 

•  Wettem  Dialrici  Bank  v.  T«rfwr.  47  L.  T.  4?W. 

"  Of.  i»t  Smart,  J.,  in  C.  P.  R.  v.  Mmdowl.  8  W.  I.,  B..  st  P 
Mti,  1.  A.  L.  B.  344. 
'Cons.  ml«  381. 
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At  any  n.U;  .u  pointed  out  by  Stuart,  J.,  and  referred  i.. 
before  {ante  p.  68)  it  seems  a  confusion  of  ideas  to  suggesi 
that  ordering  a  sale  in  lieu  of  foreclosure,  to  which  the  plain- 
tiff 18  othur»  i«.  entitled,  comes  under  the  head  of  "  relief 
•gainst  forfeiture."  It  is,  at  most,  merely  a  possibly  mor, 
merciful  method  of  enfordng  the  forfeiture;  and  might.  i„ 
many  instances,  prove  the  very  reverse. 

The  Method  by  which  Relief  u  granted. 

Fry    on     Specific     Performance     (par.     1072),     states- 
"Courts  of  Equity,  di.  -iininating  between  those  formal 
terms  of  a  contract,  a  breach  of  which  it  would  be  inequitable 
in  either  party  to  insist  on  as  a  bar  to  the  other's  rights,  and 
those  which  were  of  the  substance  and  essence  of  thecontraci 
and  applying  to  contracts  the  principles  which  governed  th- 
mterference  of  those  Courts  in  relation  to  mortgages,  held 
time  to  be  prima  facie  non-essential,  and  accordingly  granted 
specific  performance  of  the  contracts  after  the  time  for  their 
performance  had  been  suffered  to  pais  by  the  party  asking  for 
the  intervention  of  the  Court,  if  the  other  party  had  not 
shown  a    determination    not    t«    proceed."      In  Parkin  v 
Thorold.'  which  on  the  point  of  time  being  of  the  essence  iJ 
explained  in  Roherts  v.  Berry'  and  Boneyman  y.  Marryat- 
Lord  BomiUy  says:  "The  jurisdiction  of  equity  in  the 
ixecution    of    the    specific   performance    of    contracts    a.- 
'ordmgly  is  eminently  discretionary;  it  will  not  enforce  .■, 
eontract  where  doing  so  would  be  productive  of  peculiar 
hardship  on  one  party  to  it."     Then,  after  referring  to  the 
equitable  doctrines  as  to  essentiality  of  time,  he  proceeds: 
■'It  18,  I  apprehend,  o,,  „  similar  principle  also,  that  the 
whole  doctrine  relating  to  equities  of  redemption  as  ad- 
ministered by  this  Court,  is  founded.     The  contract  between 

■1862.  IB  Beav.  !!9. 
■18B2,  3  D.  M.  4G.  2St. 
•18R.1,  2]  Benv.  14. 
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Ih..  mortwor  and  mortpaRee  U  pr^<^M:  it  the  monoy  an.I 
intere«t  i»  not  repiiW  on  the  day  t«.  ,ve-inonth  on  which  the 
raortKasL.  is  made,  the  estate  ia  to  be  the  property  of  the 
mortgagee:  the  eontract  i->  positive  and  unambiguous,  but  a 
Court  of  Equity  will  not  permit  the  contract  to  be  enforced, 
and  will  restrain  the  parties  from  enforcing  it  at  law.  Tt 
treats  the  m.bstamr  of  the  contract  to  be  a  security  for  the 
repayment  of  money  advanced,  and  that  part  of  the  contrmi 
which  gives  the  estate  to  the  mortgagee  as  mere  form;  and. 
accordingly,  in  direct  violation  of  the  contract,  it  compels 
the  mortgagee,  so  soon  as  he  ha:-  been  paid  his  principal 
.and  interest  and  the  .•osts  he  has  been  put  to,  to  restore  the 
estate,  &c.,  Sic."'' 

In  I'ommyS  Kquity  J  uriaprudenee*  which  is  quoted 
with  approval  by  Beck,  J.,  in  Oreat  We^t  Lumber  Co.  v. 
Wilkins,'  the  rule  is  thus  stated:  "  Equity  in  relieving  against 
a  forfeiture  in  a  contract  of  sale,  and  thus  declining  to  ac- 
knowledge the  express  terms  of  a  contract,  points  to  the 
analogy  of  the  mortgage.  It  does  not  regard  the  forfeiture 
.lause  as  of  the  substance  of  the  contrac-t.  Neitlur  will  it  n„ 
n  saU  of  land.  It  a8.sumes  that  the  real  intention  of  the 
liarties  was  to  create  a  security  and  not  a  forfeiture,  and 
equity  relieves  against  any  forfeiture  or  penalty  inserted 
Ic.r  the  purpose  of  enforcing  the  contract.'" 

Without  multiplying  authorities  and  quotations,  can  a 
closer  analogy  to  a  mortgage  Iw  foirad  than  such  an  instJ- 
inent-plaii  agreement  as  we  are  discussing?  .\part  from 
the  form  is  not  the  effect  of  the  transaction  almost  the  same 
as  if  the  vendor  had  conveyed,  and  taken  a  mortgage  back? 
Especially  is  this  the  ease  where,  as  is  perhaps  usual,  the 

•  Cf.    till'  similar  conipnrisoD  to  thf  ilootrine  of  the  «!";'?  "'  '' 
.lemption  by  I>,r,l  EMon.  in  Sdoi.  v.  .s'l"*'.  T  Vc^..  .nt  i..  .73.-a 
in  which  Mr.   Itnmilly  was  for  llio  plainlllf. 
'  Vol.  G.  par.  816. 
'  1  A.  I..  R..  p.  le.T. 
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liiirchascr  i^  M  into  piw»e««i„ii.  The  vcuiior  retiim  hid 
legal  estate  but  holds  it  only  aa  Hcciiritv  for  paymont  of  the 
piirchaso-ironey;'  while  the  posit  inn  of  thn  purchaser  rn- 
sembles  that  of  a  mortRaxor  in  pnnBi-siiion." 

If  this  be  so,  eurely  a  methml  Hnalofjous  to  that  in  wliiili 
equity  relieves  against  forfeiture  in  a  mortgage  action  is  the 
method  applicable  to  ii  lontract  of  sale.  This  was  essentially 
the  method  of  relief  ailopted  in  He  Dugmhiim  (ThamM)  Dock 
Co." 

Cornwall  v.  Hemon,'  so  often,  curiously  enou^'h.  quotc.l 
as  an  authority  for  the  mlilution  of  instaliriLnts  of  pur- 
chase--noncy  to  the  vendor,  expressly  approves  R,  Dagenham. 
Collins,  A.J„  says:  "If  the  contract  had  contained  an  ex- 
press stipulation  that  on  non-payment  of  any  instalment, 
the  purchaser  should  forfeit  all  the  instalments  which  he  had 
previously  paid,  I  think  the  Court  would  have  regarded  that 
provision  as  a  penalty,  and  would  have  relieved  him  from  it, 
<a  Kas  done  in  lit  Dagenham  (Thames)  Dork  Co." 

This  case,  wliicl.  merely  granted  an  extension  of  time 
to  the  purchaser  to  remedy  his  default,  a  Imub  pwvihntia 
«m  followed  and  applied  in  //.  B.  Co.  v.  Maedonald,'  in 
respect  of  which  Deck,  J.  (Oreat  West  Lumber  Co.  v.  Tfii- 
kins),'  says:  "It  must  not  be  supposed  that,  if  the  view 
I  take  of  the  law  is  correct,  a  vendor  has  no  remedy  against 
a  defaulting  purchaser,  other  than  a  proceeding  in  Court 
corresponding  to  proceedings  by  a  mortgagee  for  foreclosure, 
o  righl  which  ht  undoubledly  hax." 
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•Smilh  V.   Ilibbard.  2  Dick.  730;   Hrrlninilkal  r.mmr, 
My,  IS!)!),  •!  Ch.  72!):  1000,  2  Ch,  73U. 

'Crocklord  v.  Alexander.  17,  \V.«.  138:  Uumphny,  i.  i/orri«oii. 
1  J.  &  \V.  ,'Wl  :  King  v.  Smi(»,  2  Hare  230;  (looimat,  \.  liarr  K 
Brav.  370. 

'•  Ij.  R.  S  Ch.  1022. 

'  1900,  2  Ch.  298. 

■  1SS7,  4  Man.  L.  R.  237,  480. 

•1  A.  T,.  n.,  at  p.  100;  of.  /»  re  Jlirr,,,.  1900.  2  Ch.,  at  p.  061. 
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It  18  diWcult  to  follow  the  criticumii  of  tl-  ■  Pagnkam 
!.'«■  by  Anglin,  •!.,  in  Lahtlle  v.  O'Connor,*  apocisll.v  in  view 
nf  the  tlnal  paragraph :  "  Under  thi>  agreement  the  piir- 
■  haien  acquired  an  eatatp  in  the  landi,  and  thr  proTi»iiMi 
for  default  was  in  the  nature  of  n  condition  eubsequent  or 
of  dcfeaaance.  AgainKt  such  conc'itions  Courts  of  Kqiiity 
haftt  alwayn  iiesertcd  jurisiiiction  to  relieve."  Surely  on 
mery  agruenicnt  of  Hale  of  land  the  purchaser,  in  equity, 
''acquired  an  estate  (or  at  least  ao  equity)  in  the  lanilo." 
and  it  was  lu  protect  this  estate  or  equity,  and  the  purchsn- 
er'a  lien  for  moneys  paid  to  the  vendor,  I  hat  Courts  «l 
Rqnity  granted  relief,  "  as  w««  done  in  Re  Dagenhasn.  Sr." 

The  mi'tlind  of  relief,  i.i'..  by  analogy  to  the  oxli'nition 
of  the  time  for  redemption  on  a  mortgage,  adopted  in  the 
Da-  nham  case,  has  been  approved  in  Labelle  v.  O'Connor 
(by  Teetzel,  J.,  and  Meredith,  C.J.);'  in  H.  B.  Co.  v.  Mar- 
'^MaU;*  in  Crawford  y.  Patlenon;^  in  Oreat  Wrst  Luniber  Cn. 
V.  Willcini;'  in  Votper  v.  Aviert  (Man.)"  It  is  dissented  f lom 
hy  Wetmore,  O.J.,  but  approved  and  applied  in  o  very  in- 
xtractive  judgment  by  Ijamont,  J.,  dissenting,  in  Steele  \. 
UeCarfky}'  It  is  impliedly  followed  by  Macdonald,  J.,  in 
Pagtt  T.  Benn««o ;'  and  referred  to  by  Harvey,  J.,  in  Skinner 
V.  Bhirkey,'  but  neither  approved  nor  followed,  though  seem- 
ingly very  applicable ;  in  a  number  of  the  cases  the  decision 
is  simply  ignored:  but  with  the  exception  of  the  judgment 

•  IP  O.  li.  R.,  «t  p.  542. 

•  15  O.  L.  U.  519 :  i.e..  "  thp  mnrtanico  fcnowo  to  mil  proprrty  law 
and  equity":  not  tlie  misnnineri  •'  morlsHxe"  under  thi-  'I'm-reui*  8.vh- 
tem. 

•4  Man.  L.  R.  480. 

'  1  A.  L.  R..  ut  p.  80. 

■1  A.  L.  R.,  at  p.  ItW:  1  W.  I,.  B.  KKi. 

•7  W.  I...  R.  758. 

"T  W.  h.  R..  at  p.  910. 

'7  W.  I*  It.  11. 

'8  W.  I.,  it.,  at  p.  fiO. 
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tafo.-o 


Ifc 


ver.v  abl>'  revipwe,!  by  Cameron. 


tin  (which  it  is  inipirnHhli 


Aftoriuni'iileinlion  of  thf  ni 


in  a 


to  TOoncil,.),  this  lUW 


.        ,  •  ■■.Mill'),     iillX     illfC     IIIUM      ill 

°  *  ',.";•:'"'  '"'■""""  ^-^  """""•■•     Purthcr  on  ho  pro 
-»:MU„.   i,  the,,,,, i,,,i,N.  ,,,,,,,,,,     u,„en„to'    e 
hat   t  u  at  ;ea,t  open  to  then,  to  prooec.l  in  accordance  w    1 
.he  jud«n„..,ta  of  two  dis.in«„i«,.ed  ChiC  Justice,  of 
Court  ,n    he  ca«  of  //„,,,„„,  „ay  Co.  v.  .„,W»„«/rf.    <  On 
pany  to  the  contract  „,„y  fl,„  „  ,,„  ,,,.,„^  ,„„^  „  ,.^^  «- 

ttat  r  ,7   r  r""''  "■"  ""■"  P^'^  -"-^  ?"'"">  ■*.  anJ 

.lied  a  decree  for  cancellation  of  the  contract;  time  i.  given 
by  a  decree  of  the  Court;  and  if  the  time  expires  without" 
money  being  paid  the  contract  is  cancelled-  by  the  decree  or 
judgment  of  the  Court,  and  the  ven.lor  becies  agl  n  th 

ZV    'T' "" ""'"'■  •^'■«' '" '-^-"' - ^'"--^ ' 

See  OW,  V.  0/*,.  where  the  f„r,u  of  order  given  in  Seton 
on  Decrees,  p.  2288,  is  approved." 

Unless  then,  we  are  to  hold  that  the  very  instant  a  pur- 
cha-er  make,  default,  whether  he  has  paid  ono-tenth  of  th. 
purchase-money,  or  nine-tenths  of  it.  ne  is  liable  to  fore! 
■loaure,  to  forfeit    his    estate    and    lose    his    money,  tlXe 

X   ":  r'\  '""'    "">    P-"'-    "-t    the'  Cou 
W.11  grant  h.m  relief-unless  the  circumstances,  such  „ 
great  and  persistent  delay,  or  the  subject-matt-      '  .,,e  con 
tract,  make  it  inequitable  to  do  so-analoj;o       ,       ,  „Uef 


'•  Cnnatlian  FairlaH,  Co. 
■2  ni.  D.  .-axi. 

ijiKMl,  1  Ch.  .Vi. 
V.  P.— 7. 


■  Johnttctn,  10  W.  r,.  B.  37i. 


M  Mtiir  AotiNtT  roirmi'it. 

gnuittd  to  t  mortgBgnr.  ThU  i..  th«  Court  will  uun*  t 
diy  for  th*  pmyiMDt  of  »rr«tni,  »nd  will  f»iiu(a»«  th*  pur- 
chvcr  who  pmyi  them  on  or  bofor*  the  d»y  titi;  tho  Coart 
kt  tho  win*  tini»  orderly  the  pnrch»i»r  to  "wcUcriljr  ftr- 
form  the  contrict.  It  it  iubniitted.  howevei  it  whtr»  thort 
•re  iubnequent  iiut«lment«  to  f«ll  due,  the  vendor  it  entitled 
to  tomething  further  than  the  ordintry  decrw  for  tpeciflc 
performince,  b«c«uie,  at  h««  been  pointed  oui,  the  cont^ 
qacDtial  relief  to  which  he  mty  become  entitled  on  the  pur- 
chuer'i  tubeeciuent  deftult  in  tpeciflc  perfomiMce,  ii  not  to 
complete  u  the  remedy  which  ho  hM  under  the  "  determina- 
tion ud  forfeiture  cUuie"  in  hit  tpeciel  agreement.  The 
Tendor't  right  to  fondoturt  on  default  in  payment  of  each 
■nbaequent  inatalment  thould  be  preeerved,  to  that  it  can  be 
ezercited  by  a  eimple  motion  in  the  original  action,  in  ant 
logy  to  the  decree  in  ATit'M  v.  tfvta,'  lot  enforcement  of  thi 
Tendor't  lien. 

Belief  of  thit  nature,  it  i«  accordingly  lubmi  ted,  it  in 
theie  claaaoa  of  caiea  what  ii  meant,  and  all  that  it  meant, 
where  it  u  ttated  that  equity  will  reliere  againet  the  forfeit- 
ure;  and  not,  on  the  one  hand,  that  he  clautc  it  "  bad" 
or  "  Toid,"  or  on  the  ^  Ser,  that  the  pu.„ha»er  it  entitled  to 
mtituUo  in  inttfrum. 

Whether  the  Court  may  order  a  tale  in  lieu  of  for»- 
cloeure  ia,  at  we  hare  teen,  another  quettion. 

(g)  Spedittl  Statutort,  Provm"nt. 

Thit  queetion  of  relief  againtt  forfeiture  hat  been  ditcuteed 
without  reference  to  the  statutory  provitioM  which  obtain 
in  Alberta,  and  other  prorincet  of  Canada.  By  7  Eiv.  VII. 
(Alberta),  c.  6,  t.  7,'  it  it  enacted;— 

•]5  Ch.  D.  p.  649,  mad  ■«  "  SpwlBc  PerformtiM*,"  •«<«. 
'Cf.  Ontario  J.  A.,  a.  B7,  •.-•.  3;  Supreme  Co   -t  Act,  B.  C  ,  •.  20. 
•.-•.  (7). 


nun  AOAiNn  roiriiTvu.  ff 

"  8ubj«t  to  .ppMl  u  in  other  cm.,  th.  Court  .h.11  ht.. 
p.-.r  to  ,.li„.  .^in,,  .„  p„^,i^  „j  forfeiture,  .nd  o» 
rating  .uih  relief  to  impoe.  .uoh  term,  u  to  c«,t.,  dimue. 
coBipen«tioi,,  iDd  .11  other  mitter.  u  the  Court  «m  St  ••  ' 
Thi.  i.  refemrf  to  bjr  Beck.  '  ■„  a„al  W»l  lumier  Co 
T.  W.  *.«.■  Of  the  oorreepondi,  ^  .Lu*  in  the  Briti.h  Coluni- 
bu  .Utute  Clement,  J..  ..,.:.  "Our  8up«„,e  C.rt  A.t 
.  .  .  clothe,  thi,  Court  with  power  to  relieve  «^i„,t  .u 
pen.lt.e.  .„d  forfeitu..,,  .nd  the  power  c^ie.  wUh  it,  of 
cour«,  the  duty  to  exerciw  it  iu  .11  proper  c«...  It  i.  ^. 
.«.,  I  .uppoee.  to  prote-t  .g.i„t  .uch  p,lem.I  in.uf.renc. 
with  meo  .  bug..n.,  etc.,  etc."  Further  on  he  uy,  ■  "  How 
•rer,  .t  ..  not  n««M,j,,  nor  would  it  be  proper  to  .tten.pt 

.^^  7k  T'  r  '"  '■°'  '"  ""  '»«»'«ture'.  rriicl  exten- 
.«.n  of  th..  Court',  juririiclion  will  cny  u.,  or  .ny  geucr.1 
.tatement  of  the  principle,  on  which  the  Court  .l.ould  .ct  " 
It  «  cleer  th.t  Clement,  J.,  i,  f.r  f«n,  con.iderin,r  t  ■ 
p»™.o„  „  merely  decl.r.to.y  of  the  equiubic  principle  of 
™l.ef  .g^,t  pen.lt,e.  .nd  forfeiture,,  «,d  a,  to  ho!,  f.r 
thu  r.d.c.1  eitciuion"  of  the  Court'.  juri«iiction  hw  c.r- 
ned  It.  reference  m.y  be  made  to  Ua.on  v.  ifM<<,„ .  Thi. 
*M  .  4«.  tarn  action  brought  to  recover  penaltie.  under  the 
d.«iuahflcat.on  clau«,  of  the  Municip.1  Clau«.  Act,  .nd  c«n. 
before  the  full  Court  on  .ppeal  from  Irving,  J.,  who  had  given 

Court""  wl'^  I^Vi  ""'  "'"'""'  ''''  J'"^«™»'  »'  "» 
Court  w«  delivered  by  Hunter,  C.J.,  who  „y.:     "I  „n,t 

™me  to  the  conclusion  that  the  defendant  ha.  brought  himwlf 

within  the  disqualifying  provision,  of  the  .tatute.    However 

^  \","J  T.  ""'  """"^  '"  '"'  '"'^"^  »'  bad  faith  on  the 
pert  of  the  defendant,  and  that  being  «,,  I  think  the  power 
of  the  Court  to  relieve  again.t  penaUiee-which  juri«iicti„n, 

'  1  A.  L.  H.,  at  p.  188. 

•H,nUn,  y.  «.™i«„,  8  W.  L.  ».,  at  p  818-7 

•»  W.  L.  E.  JI3. 
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eo  far  as  1  know,  exceed?  that  of  any  other  jurisdiction, 
as  it  is  given  in  sweeping  and  absolute  terns— ought  to  be 
invoked."  Tlie  Court  accordingly  remitted  the  penalty,  but 
upon  condition  "  tliat  the  defendant  pays  the  coats." 

This  is  certainly  a  radical  extension  of  the  power  of  the 
Court  to  relieve  (not  to  remit)  against  penalties  and  forfei- 
tures. A  more  reasonable  view  is  taken  bv  Stuart,  J.,  in  C. 
P.  It.  V.  i.Wmdowt.' 

"It  is  said  that  because  the  legislature  of  Allierta  by 
statute,  7  Edw.  VII.  c.  5,  s.  7,  s.-s.  2  (8),  enacted  that,  "  sub- 
ject to  appeal  as  in  other  cases,  tlie  Court  shall  have  power 
to  relieve  against  all  penalties  and  forfeitures,  and  in  grant- 
ing such  relief  to  impose  such  terms  as  to  costs,  expenses, 
damages,  compensation,  and  all  other  matters  as  the  Court 
sees  fit,"  therefore  this  Court  has  power  to  do  something  in 
this  case  which  the  Courts  of  England  never  had  power  to  do. 
I  am  sorry  to  say  that  I  find  myself  unable  to  assent  to  this 
proposition.     It  is  true  that  no  such  provision  is  contained 
in  the  English  Judicature  Acts,  and  it  is  therefore  probably 
also  true  that  this  Court  way  be  able  to  relieve  against  a  for- 
feiture in  cases  in  which  the  Courts  of  England  have  never 
yet  assumed  to  exercise  that  power,  but  however  that  may  be, 
I  am  of  the  opinion  that  the  Courts  of  equity  in  England,  long 
before  the  Judicature  Act,  did  exercise  the  power  of  relieving 
against  forfeitures  incurred  through  non-payment  of  money." 
Just  exactly  what  the  learned  Judge  means  by  "it  is 
therefore  probably  also  true  that  this  Court  may  be  able  to 
relieve  against  a  forfeiture  in  cases  in  which  the  Courts  of 
England  have  never  yet  assumed  to  exercise  power,"  is  not 
clear.     It  is  to  be  noted,   however,  that  the  statute  uses 
the  words  "refieve  agninst,"  which  is  a  very  different  thing 
from  "  remit."    It  may  be  that  the  Courts  may  hold  that  the 

•8  W.  L.  R.  p.  800;  1  A.  L.  B.  S44. 
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rtatute  carries  the  jurkdiction  to  the  length  of  enabling  the 
Court  absolutely  to  ignore  time  as  being  of  the  essence,  and 
•0  to  g.ve  "relief,"  e.g..  in  the  ease  of  an  option,  rtere  the 
Kceptance  is  after  time,  but  moneys  have  been  paid  on  it-a 
case  .n  which,  eicept  in  exceptional  circumstances,'  the 
Courts  in   l^ngland  could  not  grant  relief.' 

So  far  as  the  writer  is  aware,  there  are  no  decisions  in 
Ontario,  under  the  corresponding  statutory  provision-but  it 
IS  to  be  hoped  that  an  authoritative  decision  of  the  Supreme 
Court  of  Canada,  or  of  the  Judicial  Committee,  may  settle  the 
true  interpretation  of  the  clause. 

•Cf.  BntiKr  ».  MQort.  1904,  1  Ch.  313-313. 
'Cf.  ,/onfj  V.  Moma.  \2  w.  L.  R.  liol. 
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Section  V. — Express  Power  of  Besale. 

As  already  mentioned,  in  many  inatanees  the  agreement 
provides  for  an  express  power  of  resale  on  the  purchaacr'B 
default.  This  is  usually  an  alternative  to  the  determination 
we  have  heen  discussing. 

If,  as  is  usual,  the  agreement  provides  that,  if  the  pur- 
chaser makes  default  in  payment,  or  fails  to  comply  with  the 
conditions,  the  vendor  may  resell  and  recover  from  the  pur- 
chaser any  deficiency  in  price  resulting  from  such  resale,  th» 
resale,  it  is  commonly  stated,  operates  as  a  rescission^  of  the 
original  contract,  and  the  vendor  is  entitled  to  retain  for  his 
own  benefit  any  excess  over  the  original  contract  price  that 
may  be  realised  on  the  resale.' 

In  this  respect  it  is  to  be  contrasted  with  the  sale  to  realise 
the  vendor's  lien,  where  the  vendor  sells  tor  and  on  behalf  of 
the  purchaser,  and  not  qua  owner  (ante  ch^p.  II.,  sec.  iii.). 

If  the  contract  is  to  be  regarded  as  strictly  speaking 
"  rescinded,''  it  would  follow  that  the  purchaser,  if  a  surplus 
is  realised,  would  be  entitled  to  have  all  moneys  paid  on  the 
purchase-price  refunded;  and,  if  a  deficiency,  to  have  them 
taken  into  account  to  his  credit  against  his  liability  for  such 
deficiency.  This  use  of  the  word  "  rescission,"  however,  does 
not  seem  entirely  accurate;  for,  if  tlie  vendor  after  resale  can 
B'le  the  purchaser  in  respect  of  any  resulting  deficiency,  to  this 
extent  he  is  affirming,  not  disaftirming,  the  contract.  The 
iemarks  in  Chapter  III.  on  "  Resale"  appear  equally  applic- 
able to  resale  under  an  express  power. 

If  the  purchaser  be  entitled  to  recover  moneys  paid  on  the 
purchase-price,  or  to  have  them  taken  into  account  to  his 

'Of.  Parent  v.  liamhonnierf',  i:j  Man.  It.  172. 
'  Williami,  p.  58,  lilini  £>  p.  HutiUr.  6  Vn.  94 ;  Lnutoiiil  y.  OaoaO. 
»  Q.  B.  1030. 
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ere<l.t,  there  would  not  seem  to  be  so  strong  an  equity  (or 
relief,  a»  in  the  case  of  determination  where  the  vendor  asserts 
his  right  to  retain  suoh  moneys.  But  Stuart,  J.,  in  C  P  ft 
T.  Meadows?  point.,  out  that  a  resale  may  be  just  aa  serious  » 
forfeiture  of  the  purohaser's  .quitaHe  estate  as  a  determina- 
tion with  foretlosiire. 

'lowever,  if  we  turn  to  the  analogy  of  the  mortgage  we 
find  that  equity,  anxious  as  it  is  to  preserve  to  the  mortgagor 
his  equity  of  redemption,  will  not  interfere  to  prevent  tha 
mortgagee  from  exercising  his  power  of  sale,  even  though  the 
mortgagor  is  willing  to  pay  what  is  due  in  order  to  avert  it- 
unless  there  is  fraud  or  collusion,  or  such  wilful  or  recklea^ 
impropriety  as  to  be  tantamount  to  fraud,  even  thou-h  the 
sale  be  very  disadvantageous,  unless  indeed,  the  price  i.lo  low 
as  of  itself  to  be  evidence  of  fraud.*  The  Court,  however  » ill 
interfere  where  the  sale  is  oppressive  or  irregular,  or  where 
the  power  is  exercised  after  a  tender  of  principal  and  in'erest.' 
But  even  m  such  cases  an  injunction  will,  as  a  gene,a.  rul#, 
only  be  granted  on  actual  tender  or  payment  into  Court  of  the 
amount  claimed  to  be  due;'  the  commencement  of  an  action 
for  redemption  is  not  sufficient.' 

The  mortgagee  is  liable  in  damages  if  fi-om  want  of  care 
and  reasonable  diligence  the  property  has  been  sold  at  an 
undervalue."    The  mortgagee,  selling  under  the  power  of  sale, 

■  1  .\.  1.  n..  p.  M4. 

•  (ro..t,..  p.  nail  ,  ir»r»rr  v.  .;„,r,l   20  Ch.  n.  220:  cf.  Wirirr,  v 
lleKhntm.  14  .^tnn.  204.  '""'(t.  v. 

T  ''^T'^  1-1- ''"''""  '■  ■'"""■  -  "'*■ "":  """"■<'  '•  ■^•'■»™'-t.  It 

Jiir.  N.  S.  4(7. 

'<'oot»>.  ilSU:  W'firncT  v.  ,/aii,h.  Aupri. 

*  Marlcoil  V.  ./onfd,  24  Ch.  p.  28i>. 

4  a"  n°'?r'  ",""/:  "'  •■'"•'"''•'"■••  '.  I,,i„d  Hand.m-/7„„d,  Oc.,  Co.. 
4  A.  (  .  .S.n  ;  .f.  7orror  v.  Porror.,  Ltd.,  40  Ch.  D.,  at  p.  411-   K«n- 

T:  VZ:^  V"   '-  "■  '""^   '"'"■*  "■  ^'■»-'-  rcnnL^t.  k-.U 
Ur.los  '•  ''""°"''  '^  "^'^  ^'  «"■»"•»"''  V.  4't.»..  S 
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u  not  allowed  to  puicliase."  Having  clue  regard  to  the  intro- 
ductory paragraph*  of  tliis  chapter,  these  principles  seem 
equally  applicable  to  the  exercise  of  an  eipresa  power  of  resale 
by  ft  vendor  of  lands. 

The  agreement  i.f  sale  nsiiaily  provides  tliat  the  power  of 
sale  shall  only  be  exercised  after  notice  to  the  purchaser.     In 
such  case  its  provisions  must  he  strictly  complied  with." 
Since  we  have  no  statutory  provision  relatiu};  to  resale  by  the 
vendor  under  an  agreement  of  sale  similar  to  Lord  Cran- 
worth's  Act,  8.  13,  in  relation  to  mortgage  sales  (cf.  Convey- 
ancing Act,  1881,  s.  31  (3)),  providing  that  the  purchaser's 
title  should  not  be  liable  to  be  impeached  by  reason  of  no  case 
for  sale  having  arisen,  or  no  notice  having  been  given,  or  on 
account  of  other  irregularities,  but  that  the  remedy  of  any 
person  damnified  should  be  in  damages,  it  would  seem  prudent 
that  the  vendor's  solicitor  should  incorporate  into  the  agree- 
ment the  effect  of  sec.  21  (2),  Conveyancing  Act,  1881.  so  as 
to  provide  that  the  validity  of  the  resale  shall  not  be  depen- 
dent on  notice,'  &c.    The  provision  for  notice  should  be  by  a 
covenant  of  the  vendor  that  notice  shall  be  given,  and  the  re- 
purchaser should  be  expressly  relieved  from  the  necessity  of 
enquiry  into  the  regularity  of  the  sale  proceedings." 

It  would  seem  that  the  Court  will  restrain  the  mortgagee 
(or  vendor)  from  exercising  the  power  of  sale  improperly," 
but  not  bwmuse  in  the  notice  clciimnding  what  is  due  a  mistake 
is  made  as  to  the  amount  actually  due' 


•t'ooie.  U'Zi. 

■•(•oote  !KkS  w  w,.;  (Irral  Wr,l  lAmhrr  Co.  v.  iriltiin.  1  A,  I.. 
K.  1.55;  Hoodie,  v.  Young.  1  A.  I..  B.  :!:17.  an.l  ».-o  <-hapt,T  VII..  pott. 
on  "  Notice,"  &c. 

■  This  n,u,l  1,..  v,.,T  clearly  e.nr,.>s,,l.  H,:  Coder,  14  Maa.  4S5. 

■Cf.   .\rai(nir  .n    lieal   rroperry.    I'.IT. 

•Hill  v.  KculOH,  14  W.  11.  V-)»:  it.  Aiiou.  0  MaJd.  10- 

•neverie,  v.  H(l«d,man.  4e.  (llKti).  1  Uh.  5711.  1.U1  »ee  <ire.( 
H..<1  Lumber  Vo.  v.  Wilkim.  1  A.  1..  II.  1-55. 
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Dktermination  Apart  fbom  Express  Stipdlatiow. 

The  reader  will  remember  that  among  tlie  remedies  of  the 
vendor  on  an  open  contract  where  },e  affirms  the  contract 
It  was  suggested  tlmt  "delerminathm  "  might  be  included' 
Having  discussed  thi»  icnedy,  wliere  it  is  expressly  stipulated 
for  m  the  contract,  we  a,e  now  in  a  position  to  consider 
whether  U  is  open  to  the  vendor  in  the  absence  of  such  express 
stipulation.  As  the  subject  is  of  mucli  importance,  and  does 
not  setrn  to  be  diwussed,  except  incidentally,  in  the  text  books 
some  repetition  may  be  necessary,  and,  it  is  hoped,  pardonable. 

It  is  clear  that  if  the  contract  is  to  be  deemed  rescinded 
moneys  paid  on  the  purchase-price  must  be  returned  to  the 
purchaser,  who,  in  turn,  if  he  has  been  in  possession,  is  «- 
countable  for  rents  and  profits-but  not  chargeable  with  an 
occupation  reul-i.e.,  reslitutio  in  integrum.  It  is  also  sup- 
ported  by  authority  that  if  the  vendor  resells  under  a  power 
of  resale  reserved  by  the  conlrMt,  he  i=  entitled  to  the  surplus 
If  any,  although  the  purchaser  i.,  liable  for  any  deficiency- 
aod,  in  the  hitter  ,  ,,sc,  as  a  matter  of  course,  instalments  paid 
on  account  of  the  purchase-price  must  he  credited  to  the  pur- 
chaser ill  taking  the  account.' 

"  Kescission,-  however,  is  usimlly  tlic  last  thing  the  vendor 
waiil..;  an,l  it  ha«  been  .nggc.lcd  that  fhc  purchaser  m  default 
has  no  right  to  force  roscis.«i«„  u|,oii  the  vendor,  or  the  Court 
10  f.rvc  upon  lii..-  .l,e  rcm„ly  bv  damages.  We  have  seen  that 
in  the  ultimat,  is,  resciss,  n  is  a  matter  of  mutual  agree- 
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ment— it  may  be  provided  for  in  t!ie  original  agreement  of 
eale  in  anticipation  of  default  by  tlic  purchaser,  but  whether 
then  iB  siK'h  a  clause  or  not  in  the  nRreement,  liow  can  the 
defaultinK  purchaser— the  party  repudiating  the  contract,'  at 
his  own  election,  force  rescisfion,  or  abandon  hi"  contract  by 
hinnelf  electing  to  pay  damages,  in  lieu  of  performance? 
In  Otorl:  V.  Howard  &  V/ihou  Colony  Co.,'  Henshaw,  J.,  de- 
livering  the  opinion  of  the  Supreme  Court  of  California,  says, 
after  recapitulating  the  vendors  remedies  against  a  purchaser 
in  default ;  "  Finally,  if  kis  gcncroMj  promptM  him  so  to  do, 
he  may  agree  with  the  vendee  for  a  mutual  abandonment  and 
rewisfion,  in  which  last  case,  and  in  which  last  case  alone,  the 
vendee  in  default  woubl  be  enlitled  to  a  repayment  of  his 
money." 

In  Alberta,  the  tendency  of  the  Courts  has  been  to  deny 
the  vendor  the  power  of  determining— "  still  resting  upon 
the  contract  to  remain  inactive,  yet  retain  to  his  own  use  the 
money  paid  by  the  vendee,  so  that  it  is  no  moment  whether  or 
not  the  contract  declares  that  such  moneys  shall  upon  the 
breach  be  forfeited  as  liquidated  damages  "  *— and  to  force 
upon  him,  against  his  election,  either  rescission  or  damages,' 
or  a  combination  ot  Imth. 

This,  as  we  have  seen,  is  a  very  ditlerent  thing  from  reliev- 
ing against  forfeitun— which  is  in  elTect  permitting  tlie  pur- 
chaser-who  though  in  default  comes  forward  within  a  reason- 
able time,  and  ofTcring  to  pay  all  arrears  and  interest,  under- 
takes to  perform  the  contract  in  the  future-to  have  specific 
performance,  reserving  to  the  vendor  all  his  original  rights 
and  remedies  in  case  of  subse<iutnt  default. 

.  0.  1'.  410. 


»8w  Atarcua  v.  .Vmttfc,  17  T 

•43  L.  K.  A.  UCI. 

•f;!i)c-A-  V.  Ilowaril  ■£   Wilton,  d 

•See  Klriascr  v.  Vliver,  I)  W.  I. -  -   -^ 

8  W.  I..  11.  .'!08;  1  .V.  r..  II.  :!.3;i;  MooJie  v,  Yoang,  8  W.  1-  U.  »l  <m 
1  A.  I,  R..  p.  3,t7;  .SJinner  v.  ShMct.  8  W.  L.  K.  .1U. 


43  I..  It.  A.  nt  p.  203. 
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In  Great  We>t  Lumber  Co.  v.  H, «■.„,.•  Reck,  .1     ,«yg. 
"  It  mmt  not  be  snppowd  that  if  the  view  I  take  of  the'l.w  be 
™rrect,  a  vendor  ha,  no  ren,cly  „y„i„st  a  defa„ltin.  pur- 
chaser other  than  a  proree,1ins  in  Tourt    corre-pondin?    to 
proceedmpr,  by  a  mortRnRce  for  foreclosure  or  sale    a  right 
which  he  „ndo„bte,l!y  ha..     If  ty.,  purchaser  ha.  not  n,erely 
delayed,  but  abandone.1,  or  repudiated  the  contract,  all  hia 
rights  under  it  arc  pone,  and  the  vendor  may  deal  with  the 
property  and  pai-ment.  on  account  «,« if  the  contrart  had  vcver 
been  made:  if,  though,  he  has  not  abandoned  or  repiuliatod 
the    purchaser  l,as    nevertheless    delaye<I    an    unreasonable 
length  of  time  in  fulfilling  its  terms,  his  right  („  specific  per- 
formance i,  gone,  leaving  the  property  to  the  vendor  subject 
to  pay  t,,  wa,i  of  damage,,  probably,  any  net  surplus  of  profit 
on  a  resale."    It  is  difficult  to  see  how  a  purchaser  who  can- 
not or  will  not  pay  the  (lurchase  price,  can  more  effectually 
•abandon  or  repudiate  the  contra.t;"  and  if,  in  this  event 
the  vondor  is  to  deal  with  payments  on  account  "as  if  the 
contract  had  never  been  made"  (i.e.,  the  effect  of  rc,r™,V„.. 
It  would  follow  as  a  na^essary  logical  consequence  that  lie 
could  have  no  possible  claim,  either  to  retain  the  payments 
or  to  damages.     It  is  also  diificult  to  understand  how  the  pur- 
chaser who  has  abandoned  and  repudiated  the  contract    can 
have  any  claim  to  surplus  profits  on  resale  by  ,,ay  of  daJage, 
We  have  seen  that  when,  after  rescission  a  vend,.r  ,vMh,  he 
selk  qm  owner,  and  not  on  account  of  the  pur,li„ser.' 

The  English  and  Ontario  cases  rcli, „  f„r  ,i„.  proposi- 
tion that  the  purchaser  making  default,  and  repudiating  the 
contract,  is  entitled  to  be  refunded  instalments  already  paid, 

'1   A.  L.   I!,  nt  pp.   Iial-7. 

1  n'"^'r  ""  V  *,"■  '■'"'■  "'■'"  '""■    •"  '"•'■*'»'  '•■  ' '■--•1'  (laofi. 

.»  action  rr  °    '.'         ';"■"'■  ""'  "'"'■""'  <■"  '"■"  "'  ""''-'o-  in 
•n  action  for  spe,,!,..  p.rfonnanoM   for  »„,1  „„  accept  „f  ,h,  „„. 

de,^,t  ,,d  living  ,ke  rendor  ,„^„  ,„  pror'ri  ,„  a  IrcTlZl" 
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»re:    Comwall  v.  Ileiisiin;'  but  all  tlii»  c»se  deciilen  it  that 
relief  will  be  granted  a«  in  Kf  Ihiijinham  {Tliamts)  Dock  Co. 
It  is  not  an  authority  tor  restitution.    Uhrlle  v.  0  Connor' 
19  exprcBUy  put  on  the  grnund  of  rocimion.     In  Barclay  V. 
Mensenger."  where  the  punhawm'  action  for  specific  per- 
formance was  (limiiaaed  "  without  prejudice  to  the  right  of 
the  plaintilTs  to  bring  such  action  as  they  may  l>e  advised  to 
recover    the  £1,"00,"   the  very    point   is  carefully  avoided. 
Jeasel,  M.U.,  aays:    "  If  tbcy  are  entitlo<I  to  keep  the  £1,000, 
as  to  which  1  give  no  opinion— I  am  not  asked  to  give  any 
opinion— and  1  do  not  intend  to  prejudice  anything  that  may 
be  decided  at  law  either  one  way  or  the  other."     Clark  V. 
WallU  '  is  put  on  the  express  ground  that  restituHo  is  a  neces- 
sary consequence  of  rescission.'.    Harton  v.  Capewell  Palenli 
Continental  Co.'  was  a  case  dealing  with  the  sale  of  patent 
rights— not  land— and  tlie  case  proiwrly  depended  on  the  dis- 
tinction between  penalty  and  liquidated  damages  (and  more- 
over was  also  a  case  of  rescission).    In  MackrM  v.  MarUr,' 
tlie  action  wa«  expressly  brought  (or  remission.    Jacknon  v. 
De  Kadkh,'  was  a  case  of  rescission,  after  default  by  the 
purchaser  under  a  decree  for  specific  performance.     It  was 
held  that  the  vendor  taking  an  order  for  re»ciss{an  could  not 
retain  the  deposit :  "  The  contract  c-ontained  no  provision  for 
the  disposal  of  the  deposit  in  case  there  should  !«  a  comple- 
tion." 

If,  instead  of  rescission,  the  vendor  is  forced  to  take  the 
remedy  liy  way  of  damaRcs,  rctnining  tlic  land  which  the  pur- 


•  (1(XI0>.  2  Oil.  a>8. 
•15  O.    I,.   I!.  519. 
'•43  I,    .r.  I'll.  44'.<. 

■See  \Villi;ims  cm  V.  4  I'.,  note  (m),  p.  MS. 
■08  1..  T.  Wi7. 

•  (llWil.  I  Cox  253;  a)  K.  U.  115'. 
'  19IK    W    N.  168. 
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ch«er  throw,  baok  .,n  l,i,  h,„d,,  ,,,  „.,,ver,  the  Hiff.rcnoe 
between  the  contract  price  ,nd  the  present  value,  .n,l  c„n   of 
course,  retain  the  .monnt  of  hi,  .Inrn-Kc,  •  „„t  of  the  in,t,l. 
ment.  of  pi.rcha.c-mnncv  in  hi,  h«n,i,,  rctnrr.i,,;;  th<,  „,n,i„, 
>f  any,  to  the  pnrcha.er.     n„t  „hy  M.ouW  the  pHrcha,,r  be' 
g.ven  ,n  effect  thi,  right  of  election  ?      "  ft  will  be  apparent 
that  , lamaRc,  will  not  place  (he  vendor  in  the  ,.me  situation 
a»  .f  the  .nntrn,  t  l,„,l  been  ,,erf„rn,e,l ;  f„r  he  then  would  have 
got  r,d  of  the  land  and  all  the  bu.-dcn,  and  liabilities  atta.  h- 
>ng  to  .t,  and  would  have  the  pMrcliase-money  in  hi,  pocket- 
wheren,.  after  an  action  for  damage,,  he  .till  ha,  the  land' 
«n.l,  m  addition,  ,lanmge.-repn..entinK  i:.  the  opinion  of  a 
jury,  the  d.ircrence  between  the  stipulate!  price  an.l  the  price 
which  it  ,.-nul<I  probably  fetch  if  resold,  together  with  inci- 
dental expenses  an.l  a.iy  special  damages  which  he  may  have 
suffered." ' 

Why  should  not  the  vendor  be  entitlcl  to  fay  to  the  pur- 
chaser, ■•  Unless  you  are  prepared  to  go  on  and  .-on.pletc  your 
payments,  1  shall  d,ten„inc  the  contract  and  you  can  have  no 
right  to  a  return  of  the  moneys  paid  to  n,e  under  your  cou- 


To  take  again  the  ordinary  case  of  a  sale  of  railway  land, 
where  the  price  is  payable  in  six  equal  annual  instalment,,  and 
assume  the  purchaser  defaults  or  repudiates  at  the  end  of 
three  years.  By  an  annual  payment  of  one-si.xth  of  the  price 
the  purcha.,er  has  each  year,  and  from  venr  to  year,  had  t'  e 
exclusive  right  of  speculating  in  the  land-he  alone  would 
reap  the  whole    beneiit  of  a  rise    in    prices  -  probably   he 

'  Fry.  par.  72. 

moJc'trr>°\"",°'°"  '°'°"'"''  ""  '"  ""  ""''"■  !•'•  th..  the 
moneys  ,n  i,,,  b.,n,l»  mor,  than  cover  th,  damage.. 
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bought  lolely  with  thii  in  view;  while  llio  vendor  in  th« 
meantime  h«»  put  it  out  of  hin  power  to  entertain  iiny  other 
oflen  for  tlie  land,  no  matter  low  mucli  more  advantageoua, 
haa  abandoned  all  pomibility  of  benefit  from  increase  in  value. 
Why,  if  the  (peculation  involves  a  loia,  should  the  purchaser 
be  entitled  to  throw  the  land  back  on  the  vendor's  lianda? 
to  My  "  I  elect  to  determine  this  contract,  to  liave  my  money 
back,  lees  your  damages?" 

Suppose  the  vendor,  having  determined  the  contract  does 
not  choose  to  sue— how  can  the  purchaser  eataWish  a  right  of 
action  for  a  return  of  his  purchase-money  or  any  part  of  it?  • 

The  contract  has  not  been  reicinded;  and  it  seems  con- 
trary to  all  principle  that  the  purchaser,  repudiating  and  in 
default,  can  come  into  Court,  and  without  an  averment  that 
he  is  able,  ready,  and  willing  to  perform  his  part  of  the  con- 
tract, ask  to  be  refunded  payments  that  ho  has  made  under 
tke  contract. 

Of  course  if  he  is  asking  specific  performance,  different 
principles  apply;  but  "the  vendee  must  always  show  equit- 
able grounds  for  relief  before  e<iuity  will  interpose.  When 
an  equitable  showing  is  not  made  to  excuse  the  breach,  the 
vendor  has  the  right  in  equity,  as  he  always  has  in  law,  to 
retain  the  moneys  paid  by  the  vendee.  Therefore  we  have 
said  that  it  matters  not  in  such  contracts  that  the  parlies  liave 
declared  that  the  vendor  may  retain  the  moneys  paid  as 
stipulated  damages.  The  name  which  the  parties  so  give  does 
not  alter  the  fact  nor  change  the  vendor's  remedies.  Thus 
in  Ileimbrough  V.  Peck  (5  Wall.  497,  18  L.  ed.  530),  the 
Supreme  Cour.  '  the  United  States  having  under  consider- 
ation this  identical  question,  says:  "  No  rule  in  respect  to  tlie 

•In  Barton  v.  Capeittll  Conlinenlnl  Patent,  Co'y  (68  L.  T.  857) 
where  Ihn  purchaser  did  recgver  muu^j.  paid.  Ihe  TcnJons  "had 
remniei  the  contract  and  retu»ed  to  nupply  the  machines."  There 
was  a  complete  failure  o(  consideration. 


iiirri!ii»iiNATio.-i. 


Ill 


conti«t  ..  bc.«.r  «ttl«i  ,l,.„  thi..  „,„,  „,e  p.^^^  ,,,„  ^^ 
.dv.„c«l  „„„ey  „,  done  .„  .a  in  p.rt  t^rlZL  of  ,h" 

117  "? '!:" ""'"  """'■ """  "/■"" '» """'"  '0  ••" 

to  proceed  .nd  fulfl,  .,,  hi,  ,tipuI.tio„,  .wording  to  thf 
contract,  will  not  be  permitied  to  recover  b.ek  what  h« 
''""  '";:"  "''^""'"''  "  "'""■■  In  prcci*  illustration  „f  the 
propo..^„n  maj,  be  quoted  the  language  of  the  i,..-„ed  Ch«. 
cellor  W.  worth  in  E.erton  v.  P,Ma..  (U  P,g.  3s.): 
The  contra     ,t  .,  tn.e,  contain,  a  general  prov.ion  that. 

l«c'k  -hall  f„rfe.t  all  the  p™viou«  pa,„.ent,,  and  give  up 
he   po«e»,on    of    the   pren.i«,.      ThU,   however,   i,   Z 
the    legal    effect    of    the    contract    wMout    such    a    pro- 
.M«„;  for,  if  no  ,„ch  provision  had  been  contained  inThe 
agreement,  the  defendant  might  have  brought  an  act.on  of 
e,«;tment  to  recover  the  possesion  of  the  pren.ises,-  which 
ei^taent  .uit  thi.  Court  would  not  have  restrained,  except 
up«n  the  terms  of  paying  the  balance  of  the  purchase  mon^ 
.nd  the  coats  of  su.t.     Nor  could  the  payments  already  mad. 
pursuit  to  the  terms  of  the  contract  have  been  reived 
back  .f  the  vendee  had  refused  to  complete  his  purchase,  even 
/  ««  da„,e  of  forfeiture  had  not  been  inserted  in  the  con- 
tract.     The  question  here  presented,  then,  is  whether  this 
0  ause  was  mtended  by  the  parties  to  deprive  the  purchaser  of 

payments  if  for  any  cause  the  last  payment  should  not  be 
made  at  the  precise  n.oment  when  it  became  due  and  payable- 
«.d,  ,f  so,  whether  it  is  not  the  duty  of  this  Court  to  relieve 
aitainst  Puch  a  forfeiture. 

But  while  it  is  esaentially  true  that  in  ca,e  of  a  rescission 
the  vendee  may  demand  that  he  be  restored  to  his  original 
«.ndu.on,  ,t  i     .  ,,„t  f„„„^  ,1^,  „  ,,„.^,^  ^^^  ^^^  ^^"^^ 

"Ct.  Wtlhx  V    HeieMn.  2n  S.  c.  R.  171, 
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tlii'vi'lty     IP 


-Ind' 


To  llic  ninlr«ry,  in  rpfuKiiig  In  imivrv  nflcr  llio  vciiilw)'*  Je- 


fault,  ho  in  nut  treatiiiK  llio  icmtmit  n«  at  an  wii 


but  in  CI- 


prewly  «t«niUng  u|M>n  it,  uml  Im-ing  liin  ri((li;>'  »\yiu  it«  ti' 
C'ovcnantii,  anil  conilition"."' 


This  teemt 


tn  lit'  tlie  view  <i(  tlic  h«  taken  in  Fmtrr  T. 


Ryan.'  Ilojd,  ('.,  m.V".  "  Tlie  lontract  lias  heen  emleil  hy 
mutual  action  o(  the  parlim;  the  law  Icavea  tlieni  where  lliei 
have  put  tlieni»elve«.  Wliatever  ninney  liU''  purn-ed  eannnt  l.r 
recovered  •  .  .  'I'I'e  contrail  in  at  an  end,  and  all  riglil« 
thereunder  and  remedies  tliereoii  and  thenwitli.  except  that 
damage"  for  tlie  hrcach  of  it  may  he  snuKht  hy  'he  vendor  " 

The  queetion,  in  short,  teems  to  be  port  of  the  hrouder 
general  question— when  can  money  paid  on  a  contract  bo  re- 
covered back? 

In  the  absence  of  fraud,  niislnke  or  the  like,  it  i»  only 
where  there  is  a  total  failure  of  mn^'idi'riition  or  n  true  wi-^e  of 
rosciesion,  that,  in  general,  money  paid  can  be  recovered  back. 
Thus  where  tlie  plaintitr  paid  mnr.oy  to  the  defeudunt  umler  a 
contract  whicli  he  could  not  enforce  by  reason  of  the  Statiit,; 
of  Frauds,  it  was  held  that  he  coidd  not  merely  on  thot  ac- 
count recover  it  back.'  Althongh  the  last  case  was  a  '•  de- 
posit" case,  the  decision  does  not  turn  especially  on  that 
point,  ond  the  language  ot  Mellor,  .1.,  is  apposite:  "  Sow  is 
there  anything  unconscientious  in  the  defendant  keeping  that 
money?  I  can  see  nothing.  The  breaking  off  ot  the  agree- 
ment was  not  in  any  sense  the  fault  of  the  vendor.  lie  was 
always  ready  and  willing  to  eomplele  tlie  purchase  and  exe- 
cute a  conveyance,  but  the  vendee  chooses  to  set  up  this  ques- 

■  niork  r.  Hoitard  i  trihirn  Colonir  Co..  43  I..  R.  A.  «t  Pi).  2M-5. 

M1W7).  24  O.  A.  K.  444.  FoHownl  by  Street,  J.,  In  OiHoiu 
V.  Cozinit,  2!1  O.  B.  It.'Wl.  See  also  Marcua  v.  Smith,  17  V.  C.  C.  I'. 
410.    rt.  Jackton  v.  Hcott,  1  O.  L.  B.  488. 

■Sicfrt  V.  Lee,  -.  ^^.  &  G.  4n2:  T/ioiniu  v.  Brotrn,  1  Q.  B.  D.  714 
Cf.  BorJer  v.  Amnlronf,  B  U.  C.  B.  (O.  S.)  543. 


"■HWIIWATIOK. 


lis 


tion  .bout  the  SUtut.  of  Pr.„d.,  „d  to  «y.  .Al„.„„.h  x 
e.n  h.„  the  contact  per,„™«j.  ,  ,  p.^,,  „  J  -j",^! 

.!™».  i  r  TTr™"- ' "--" "  -ouM  b.  ;«it,  „«. 

•troui  If  tlie  plaintiff  could  recover." 

In  order  to  entitle  the  plaintiff  to  recover  money  p.id 

der  .  „„tr„c.,  the  failure  of  ™n.i„er.tio„  „u,t  ..    C- 

plctc       Harlon  v.  Capewell  Continental  Patent,  C  i.  „„ 

exoepfon  to  thi.  rule.     Ifow,  when  the  purd,.«.r  ha,  had 

■e  onu.,.h,e  title  to  the  !„„.,,  .„„  Hght  of'.le  .:;„  ' L'u 

-a  itr  :  r        •  '"'J"  "'"  ""^-""'y"--  the  po,«„ion 
.1  for  a  longer  or  .horter  perio,I_.„„  it  !„  ,„p^  ^^^  ^^^^ 

on  detern„nat,on  of  the  ,.„„,r...t  h,  hi,  default  a'd  repu  I 

,o„  tl,ere   has    h«.„   a   ron.plH.  failure   „,  o„„,i„„rati  1? 

In    MulhoVand   v.    Iloholm'   r(i,.|,nr.l.     T     „ft 

OMtty  on  Contract,  .„  the  ^rMrLt.::^::^ 
had  and  nvo.vcd  .ill  not  li„  if  ,,«  ,,„„„„,  ,,,  .,^.^„  .''^J 

pcrfo„„e,l,  .„d  the  plaintiff  ha,  derive,,  ,o,ne  honeht.  and  by 

recov.r,„«  a  verd.ct  the  parties  cannot  he  placed  in  .he  exaci 

.tuat.o„  ,„  which  they  s.,K,d,  say.    "  It  i„„„t  ,,e  »«  /  ,1 

■■0  pla,n,„r  did  not  derive  son.e  benefit  fron.  the  Jur 

he  wen   ,„t„  po,,ession  of  the  land,  and  retained  p„.es  i  „    ; 

near  y  „  year."     In  Wackburn  v.  S,„W„  wheL  the  plain- 

ff  so  far  took  pos,,essio„  of  th,.  land  "as  to  put  „p  a  notice 

r/  °wf  '"  ""  "  "^'  '"'  »'  "•"  C™n.pton  sa" 
arguendo:  Who  can  say  here  what  the  value  of  L  oc^cui 
t.oa  by  .  e  defendant  and  the  power  of  selling  or  ndoavo 
mg  to  sell  was?"  Parke.  B.:  ..Whether  it  L  of  vahlto 
the  plamffTs  or  not,  at  all  events  the  defendant  was  deprived 
durmg  that  time  of  the  power  of  making  use  of  the  land'^ 
'88  L.  T.  857. 

. ,  V.  C.  C   p.  r,S  "'  "•  ^  ^-  '■  ^  ^   ^ 

'I8L.  J.  Ex.  187. 
V.  p. — 8. 
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and  it  is  on  this  ground,  not  on  the  principle  of  forfeiting 
the  deposit,  that  the  judgment  of  the  Court  is  based,  refus 
ing  the  plaintiffs  a  refund  of  the  £150  paid  by  them. 

This  is  only  another  way  of  stating  that  one  of  the  require- 
ments to  the  recovery  of  money  paid  under  a  contract,  on  the 
ground  of  failure  of  consideration,  is  that  it  must  be  possible 
to  replace  the  parties  in  statu  quo;  and  this  is  exactly  what  is 
impossible  in  the  majority  of  the  cases  we  are  considering. 
Another  consideration  is  that  the  vendor  may  have  used  the 
money,  and  it  may  be  quite  impossible  for  him  to  refund  it. 
But  after  all  said  and  done,  is  there  any  case  in  which  the 
plaintiff,  alleging  his  own  breach  of  contract,  has  been  heard 
to  complain  of  a  failure  of  consideration  on  the  part  of  the 
defendant,  who  has  always  been  able,  ready  and  willing  to 
perform  the  contract  on  his  side?  Surely  the  position  is 
covered  by  the  maxim — "  Allegam  contraria  non  est  audien- 
dus." 


CHAPTER    VI 

Section  I.— Intbodcctoet. 

Purchasers'  Remedies. 

In  discussmg  the  remedies  of  the  vendor,  so  much  ha, 
nece^an  y  been  said  of  the  oo-relative  remed  es  of  the  pu" 
^^=^0.  that  their  separate  treatment  need  not  oeeup;  m'eh 

The  doetrine  of  the  equitable  estate  and  the  purcliaser-s 
en  furn.she.,  the  philosophic  basis  for  a  proper  uLerstald! 
ng  of  the  pu.     ser's  remedies.     Like  those  of  the  vendor 
h  y  can  be  d,v,ded  into  remedies  based  on  the  affirmance  o 
contract,  on  t  e  one  hand,  and  on  its  disaffirmance  on  the 
othe       Smce  under  the  contract  all  that  the  purchaser  is 
ent.t,e    to  is  the  land,  or  rather  the  conveyanc/of  the  I  g 
estate  (which  gives  the  right  of  possession),  if  he  affirms  the 
contract  he  has  only  two  remedies:  he  can  bring  anTctTon   « 
eompe    the  vendor  to  convey,  i.e.,  for  specific 'perfonlianc 
0    If  the  vendor  is  unable  or  unwilling  to  convey  he  can  su 
him    or  damages.    If  he  disaffinns,  he  has,  under  certain  eir- 
cumstances,  the  right  to  rescind;  an  action  to  recover  the  de- 
posit  (under  certain  circumstances),  and  sums  paid  on  ac- 
count of  purchase-money;  and  for  such  purposes  to  enforce  hi. 
purchaser's  lien.     Here,  again,  the  general  principle  of  Ir  J 

IZT~W  "'""'"''"'  ^'''^"'' '"  "-^  ^"'orcement  of  the 
remedy,  whether  on  affirmance  or  disaffirmance,  that  the  pur! 
chaser  is  not  himself  in  default.  The  right  that  the  purchaser 
has  to  recover  his  purchase-money  on  rescission  by  the  vendor 
^r  he  purchaser's  default  is  only  an  apparent  exception;  here 
w  are  dealing  with  the  posii.^e  remedies  of  the  purchaser  on 
his  own  initiative,  by  action  or  counterclaim. 
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Section  II. — Conteact  Affirmed. 
(o)  Purchaser's  Action  for  Damages  {!)■ 

Where  the  vendor  is  unable  to  complete  owing  to  a  defect 
in  title,  the  purchaser  in  not  as  a  rule  (in  tlio  absence  of  fraud) 
entitled  to  recover  damages  for  the  loss  of  his  bargain.' 

The  liability  of  the  vendor  of  land  to  pay  damages  to  the 
vendee  for  the  loss  of  his  l)argain,  has  lately  been  outlioritv 
tively  settled  by  the  decision  of  the  House  of  Lords  in  Bain 
V.  Folhergili.'  Till  that  decision,  there  had  always  been  a 
struggle  to  bring  each  particular  case  within  t!ie  general 
ruling  in  Flureau  v.  Th<,.  nhiU?  or  the  exception  to  that  rul- 
ing in  Ilophins  V.  Gratebrook.'  The  general  ruling  was  that 
8uch  damages  were  not  recoverable  (iu  the  absence  of  fraud) 
where  the  contract  went  off  tlirough  a  defect  of  title.  The 
supposed  exception  was,  that  they  were  recoverable  where  the 
vendor  had  no  title  at  all,  and  knew  he  liad  none,  or  knew  he 
had  a  dilferent  title  from  that  which  he  ..ntracted  to  sell. 
But  Hopkins  v,  OrazvbrnoV,  and  all  the  cases  which  depended 
upon  it,  are  now  ovcrrule<l.  "  The  rule  as  to  the  limits  within 
which  damages  may  he  recovered  upon  the  breach  of  contract 
for  the  sale  of  real  estate  must  be  taken  to  be  without  excep- 
tion. If  a  person  enters  into  a  contract  for  the  sale  of  real 
estate,  knowing  that  he  has  no  title  to  it,  nor  any  means  of 
acquiring  it,  the  purchaser  cannot  recover  damages  beyond 
the  expenses  he  has  incurred  by  an  action  for  the  breach  of 

•The  >ubj«t  is  eicellently  treated  In  Mayoe  on  DamajM   (6th 
Ed.)  20.")  cl  tcq. 

•L.  R.  7  H.  L.  l.'iS;  43  L.  J.  Ei.  243. 
•  2  W,  Bl.  1078. 
•6  B.  *  C.  SI. 
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the  contract;  he  can  only  obtain  other  damages  by  an  action 
for  deceit."  • 

This  exception  to  the  ordinary  common  law  rule  as  to 
•'■-.■nages  is  based  on  the  exceptional  nature  of  the  contract  for 
sale  of  real  estate,  where  "  there  must  always  be  some  degree 
of  uncertainty  as  to  whether  a  pnod  title  can  be  effectively 
made  by  the  vendor  "-which  is  assumed  to  he  understood 
by  iKith  vendor  and  purchaser.  Since  this  reason  is  not  gen- 
erally  applicable  in  those  jurisdictions  wliere  the  Torrena 
system  of  certified  titles  is  in  force,"  and  tlic  land  is  under  tlie 
system,  the  rule,  in  such  cases,  might  not  seem  necessarily  to 
apply.'  cessante  ratione  ce«mt  ipsa  lex;  unless  indeed  the 
vendor  is,  in  fact,  unable  to  make  title  owing  to  "  difficulties  " 
of  the  nature  referred  U>-e.g.,  restrictive  covenants,  reserva- 
tions, &c. 

Where  the  v.      -        breach  of  contract  is  occasioned  by 
some  other  reason  .  .,nt  of  title,  the  ordinary  common  law 

rule,  of  course,  applies,  and  the  imrchascr  is  entitled,  so  far  as 
money  can  do  it,  to  be  placed  in  the  same  position  with  re- 
spect to  damages  as  if  the  contract  had  been  performed' 
Thus,  where  the  vendor  could  liave  cured  tlie  defect  in  title 
but  refused  on  account  of  the  expense,  the  purchaser  was 
given  general  damages." 

p  ,i"  "°,r',    l^  .Dn>naB«-s.    207.      Per    I^rd    Chelmsford,   Bain  v 

L  r"8  E,   ■■.fo     4  ■  ';,'f  V"  "*"•  """•'"'■""■  •'■■  O™"  '■■■  ""-'" 
^  ,  ■      ""^o'/i"-  -^--  *•-  '-  •>■  '■■'•  1"1'  1~:  ''"'  i.s»<  d  Cke  Co. 

of  London.  :!«  Cli.  D.  Gl!);  57  L.  J.  Ch.  170. 

'Cf.  Commercial  Bank  v.  Mel'onnell  7  Or.  331. 
Hosg'.°p.'27r''°'  "°"''"'  "°  ""'"  '"*''°<^"™  «'"'■»■  'o  be  obwr,-ed. 

S-.o'l?'"?/''  ^'•'''"''"'-  »  r:^-  3";  «»6'»«'»>  V.  narman,  1  E,ch 
SoO;  Smgttton  v.  Day  (181)0),  2  Cli.  320. 

C,  ",cT'  ''•  ''"^^  ^-  "*■  *  *  ^  '^O-  8>'Sl<-lon  V.  Day  ,„„,„. 
Cf.  W,«,„„,  V.  Ote„.o„,  L.  B.  1  Oh.  209,-  «„,„,  «„;.,„,  "i,'"'™' 
V.  Boma.h.  S5  CH.  D.  300;  Ood«,in  ,.  Frond,.  I,.  R  5  c  p"^.' 
Jone,  V.  OorcKner  (1002),  1  Cb.  101.  ' 
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Whether  the  rule  in  Bain  v.  Fothergill  would  apply  in  a 
case  where  the  purchase-money  is  payable  by  inst'ilments,  and 
the  purchaser  has  been  let  into  possession,  and  the  defect  in 
title  is  only  discovered  after  one  or  more  instalments  had 
been  paid,  does  not  seem  to  Vave  been  considered  by  the 
courts.  It  seems  at  any  time  on  discovering  the  defect  in 
title — ie.,  the  impossibility  of  performance  by  the  vendor — 
he  may  rescind  the  contract,  and  recover  the  money  already 
paid  under  it."  But  this  would  appear  to  be  a  very  got-d 
reason  why  he  should  not  recover  damages;  for  though  pos- 
session when  taken  under  the  terms  of  the  contract  wil!  not, 
as  a  rule,  be  deemed  a  waiver  of  defects  in  title,  the  purchaser 
could  and  should  have  satisfied  himself  as  to  title  before  pay- 
ii^g  any  instalments  of  the  purchase  money. 

It  might  indeed  at  first  sight  seem  reasons  Me  that  by  pay- 
ing instalments  of  the  purchase-money,  coupled  with  posses- 
sion, the  purchaser  should  be  held  to  have  waived  defects  in 
title,  and  so  not  only  to  be  not  entitled  to  damages,  but  to  have 
actually  lost  his  right  to  rescind;  and  it  is  submitted  this 
would  clearly  be  so  where  there  had  been  great  delay  in  in- 
vestigating the  title,'  or  where  the  purchaser  had  actual 
knowledge  of  the  defect;'  and  where  the  Torrens  system  of 
registered  titles  is  in  force,  the  principle  of  constructive 
notice  might,  perhaps,  properly  be  extended  to  such  a  case. 
0th'  Twise  the  purchaser  might  lie  by,  until  he  saw  whether 
his  bargain  were  a  good  one  or  rot,  and  then  elect  either  to 
affirm  and  recover  damages,  or  disaffirm  .*iid  recover  hie 
pT.rchase-money — as  his  interest  might  prompt  him  (but  see 
Darby   v.    Greenlees,   cited   in    Sec.    III.   post — where   this 


"  Cf.  Pollock,  p.  429,  and  pott,  "  Pescisiion  by  Purchaser." 
*PeW  V.  Wi»den,  16  Beav.  239;  Sibbald  v.  Lotcrie.  18  Jur.  .41; 

WalU»  V.  Woodyear,  2  Jur.  N.  S.  179 ;  Port  of  London  Assurance  Cm%f, 

5  DeG.  M.  &  G.  465. 

*Re  Gloag  tt.  Miller's  Contract,  23  Gh.  D.  320. 
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subject  i,  more  fully  discusBed).  In  the  last  mentioned  case 
(an  action  for  Bpecifle  performance),  a  reference  as  to  title 
was  d,r«ted,  and  since  the  enquiry  is  usually  as  to  whether 
the  vendor  can  show  a  good  title,  not  whether  he  could  at 
the  time  the  contract  was  entered  into,'  it  would  appear  to 
be  a  good  answer  to  the  purchaser's  action  for  dan^ages  to 
show  at  the  trrnl,  or  on  a  reference,  that  the  vendor  was  then 
able  to  make  a  good  title. 

But  since  the  action  for  damages  is  a  common  law  action, 
where  t.mc  I8  of  the  essence,  the  principle  of  Noble  v.  Ed- 
wards*  might  apply.  <a 

The  rule  in  Bain  v.  FothergiW  probably  docs  not  apply 
where  the  vendor  has  expressly  or  impliedly  represented  that 
m.  title  IS  good,  knowing  the  representation  to  be  false-  at 
least  ,t  seems  the  vendor  would  be  liable  in  an  action  of 
damages  for  deceit."  Another  exception  is  where  the  vendor 
agrees  to  convey,  at  a  future  date,  for  a  consideration  to  be 
immediately  given,  and  it  appears  on  the  face  of  the  a..ree- 
ment  that  he  haa  not  yet  acquired  a  sufficient  title  If  he  is 
unable  to  perform  when  the  time  comes  he  is  liable  to  full 
damages.'  There  would  seem  no  reason  why  this  principle 
should  not  be  extended  to  the  case  where  the  prioe  is  payable 
by  instalments.  f  ■>    ^<= 

Where  the  purchaser  is  entitled  to  damages  for  loss  of 
his  bargain,  the  measure  is  the  difference  between  the  eon- 
tract  price  and  the  value  of  the  land  at  the  time  of  the 
breach.-     If  the  land  has  been  resold  at  an  advanced  price 

O.lTv.'^Tr.-s  ^u  I  ^.      "'"'■  ^--  '"^^  "  «'-•  ->■"  - 
'OCh.  D.  302,  etteq. 

'a  Cf.  Halkett  V.  Ouile,  (lOOT),  1  Ch   590 
'  I-  R.  7  H.  L.  207. 
•  Omy  V,  FoK-fer,  L.  H.  S  Es.  at  l'S2. 

'TTaH  V.  Ci„  of  ■    ndon  Real  Properly  Co..  L,  B.  9  Q.  B.  249 
'En,el  V.  Fitch.  U  R.  4  Q.  B.  850. 
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the  amount  of  the  advance  will  prima  facie  represent  the 
purchaser's  damages;'  but  this  is  not  conclusive." 

It  has  been  questioned  whether  damages  may  not  be  cal- 
culated up  to  the  time  the  action  is  brought,  or  even  up  to 
trial,  and,  so,  that  the  highest  value  of  tlio  land  from  the 
making  of  the  contract  up  to  the  trial  should  be  taken  in 
assessing  the  damages,'  as  under  the  special  circumstances  in 
Robertson  v.  Dumarcsc'  And  it  seems  that  under  certain  cir- 
cumstances the  date  when  the  purchaser  was  to  be  let  into 
possession — "  which  corresponds  most  nearly  to  the  date 
of  delivery  of  goods  in  a  contract  for  the  sale  of  goods,  and 
there  is  no  evidence  of  any  increase  in  value  after  that  date  "  • 
— may  control. 

The  purchaser  may  also  recover  any  special  damages  he 
may  have  suffered,  e.g.,  loss  of  trade  by  being  kept  out  of  the 
premises.* 

(&)  Purchaser's  Action  for  Specific  Performance. 

The  purchaser,  of  course,  has  a  co-relative  action  to  the 
vendor  for  specific  performance,  and  the  same  general  prin- 
ciples apply.  This  claim  to  specific  performance  can  be  ad- 
vanced either  by  way  of  counterclaim  to  an  action  by  the 
vendor,  or  on  the  purchaser's  initiative — and,  where  other- 
wise appropriate  and  applicable,  will  generally  prevail,  pro- 
vided the  purchaser  has  not  precluded  himself  from  this 
form  of  equitable  relief  by  great  delay  or  other  circum- 
stances, and  either  is  not  in  default,  or  offers  to  remedy  his 
default  within  a  reasonable  time.  In  Walla.e  v.  IletaUin,^ 
Sir  Henry  Strong,  C.J.,  says :    "  In  order  to  entitle  a  party 

•Ibid.;  Crawford  \.  Patterson,  1  A.  L.  R.  27. 

'•/>«nn  V.  Callahan,  1  A.  L.  R.  17I>. 

'  Per  Heck,  J.,  in  Dunn  v.  Callahan,  1  A.  L.  R.  at  183-4. 

■2  Moo.  V.  C.  (N.S.)  66. 

'  Dunn  V.  Callahan,  tupra. 

*  Ward  V.  Smith,  11  Price,  10 ;  Jaquet  v.  ililler,  0  Cli.  D.  153. 

'  29  S.  C.  R.  171. 
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to  the  aid  of  a  Court  in  carrying  it  into  specifl, 


to  a  contract 
execution  he 


mm.t  show  himself  to  be  prompt  in  the  per- 
formance of  6,,ch  of  the  obliKations  of  the  contract  a«  it 


perform,  and  iilways  rondy  to  carry  out  the 


fell  to  him  t 

contract  within  a  reasonable  tin.e,"  even  tho«ph"timeThould 

not  have  been  of  the  essence  of  the  agreement." 

When  in  the  vendor's  action  to  enforce  a  "forfeiture" 
for  the  purchaser's  default  in  payment,  the  Court  appoints 
a  future  day  for  payment  of  arrears,  and  j.rovidcs  that  only 
in  default  of  payment  shall  the  purchaser's  equitable  estate 
be  forfeited,  this  may  be  regarded  to  some  extent  as  a  form 
of  specific  iierformance  in  favour  of  the  purchaser.     But  in 
an  instalmcnt-phm  agreement,  where  subse,|ucnt  instalment, 
arc  to  accrue,  it  is  not  ,juite  the  same  tiling  f,„-  either  party 
as  has  been  pointed  out  (ante  p.  98).     As  specific  perform- 
ance by  the  vendor  necessitaf.s  the  exliibilion  of  a  good  title 
and  the  cr.nvcyance  of  the  property,  it  is  obvious  tliat  it  can- 
not, properly  speaking,  be  executed  until  all  the  purchase- 
money  is  paid;  or.  at  least,  until  the  time  for  its  pavmcnt 
has  arrived,  and  the  purchaser  is  able,  ready  and  willing  to 
pay.     \or,  where  the  price  is  payable  by  instalments    can 
the  purchaser  anticipate  the  dates  of  pavment  without  the 
vendor's  consent,  even  tbougli  he  offers,  by  way  of  bonus,  to 
pay  the  full  amount  of  interest  that  would  accrue  to  the 
vendor  under  the  agreement.' 

It  would  probably,  however,  be  held,  if  the  vendor  in 
pursuance  of  a  clause  in  the  agreement,  had  declared  the 
whole  purchase-money  due  and  payable  on  the  purchaser's 
default  in  payment  of  an  instalment,  that  the  purchaser  if 
relieved  from  the  forfeiture,  had  also  the  option  to  pay  oft 
the  whole  principal,  and  demand  an  immediate  conveyance 

14  Shr^J-'t  ^■J'-"''^'  1  •'^-  '-  "•  122;  citin^  b™»,  v.  r.,. 

V    C  R.  M7.  '•  """'  "'^''  '  '"'■  •"'■  """'•  '•  "o^d.  19 
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— in  analogy  to  the  rule  between  mortgagor  and  mortgagee 
under  corresponding  circumstances.' 

Though,  z'  a  rule,  the  purchaser,  seeking  Apeciflc  perform- 
ance, must  not  be  in  default,  since  mere  lapse  of  time  in 
payment  of  the  purchase-money  may  generally  he  recom- 
pensed by  interest  and  costs,*  the  plaintifT.  tendering  or 
paying  into  Court  all  arrears  and  interest,  will  not  generally 
be  refused  specific  performance,  unless  the  delay  has  been 
excessive,  or  the  subject-matter  or  surrounding  circumstances 
of  such  a  nature  as  tn  make  prompt  payment  essential.' 
The  discussion  in  Chapter  IV.,  as  to  time  of  the  essence, 
and  as  to  delay,  &c.,  in  Cliapter  VII.,  is  applicable  here  as 
well  as  in  the  case  of  the  vendor. 

The  purchaser  must  further  satisfy  the  Court  that  he 
is  ready  and  willing  to  do  all  matters  and  things  on  his  part 
thereafter  to   be   done. 

The  rules  as  to  granting  damages  in  lieu  of  or  in  addition 
to  specific  performance  already  mentioned  (ante  Chap.  II, 
sec.  IV.),  apply  equally  to  the  purchaser's  action. 

A  typical  decree  in^  the  purchaser's  action  is  as  follows: — 

"  Declare  that  the  agreement  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution 
and  order  and  adjudge  the  same  accordingly.  Let  an'  in- 
quiry be  made — what  damages  have  been  sustained  .y  the 
plaintiff  by  reason  of  the  defendant  not  having  specifically 
performed  the  said  agreement. 

"  And  upon  the  plaintiff  paying  to  the  defendant  the  bal- 
ance of  the  purchase-money  for  the  lands  comprised  in  said 
agreement,  with  interest  on  such  balance  at  the  rate  of 
five  per  cent,  per  annum  from  the day  of 

•Bovilt  V.  Endle  (1896).  1  Ch.  048;  Cruao  v.  Bond.  1  O.  R.  384. 

•  remon  v    Stephetu,  2  P.  Wmi.  66. 

•  Fry,  p.  467,  et  aeq. 
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to  the  dry  of  completion,  let  the  defendant  execute  a  proper 
conveyance  of  the  said  lands  to  the  plaintiff  or  whom  he  may 
appoint,  such  conveyance  to  be  settled,  4c.  Provision  for  costs, 
liberty  to  apply."  • 

This  form  o"  iean^  is  applicable  where  the  whole  pur- 
chase-money is  due,  or  the  purchaser  is  entitled  to  pay  it  off; 
but,  as  before  pointed  out,  the  piirclmsor  cannot  very  well 
have  an  artiripatory  decree  where  there  are  instalments  not 
yet  matured,  although  he  gains  a  certain  amount  of  reciprocal 
benefit  from  such  a  decree  as  tliat  in  Xiv,'.i  v.  Nivm  in  tlie 
vendor's  action.  The  corresponding  action  by  the  purchaser, 
supposing  tlie  vendor,  having  wrongfully  or  prematurely  de- 
termined the  contract,  refused  to  accept  further  payment, 
would  seem  to  be  practically  for  reimtaUment,  and  it  is  sug- 
gested the  decree  might  take  some  such  form  as  the  follow- 
ing:— 

"Declare  that  the  plaintiff  is  entitled  to  have  the 
agreement,  &c.,  specifically  performed  by  the  defendant  upon 
the  plaintiff's  paying  to  the  defendant  the  sum  of  $  , 
for  principal  and  interest  now  in  arrear,  leas  the  plaintiff's 
costs  to  be  taxed  (t.  'Iiat  an  account  be  taken,  dr.,  dc),  on  or 
before  the day  of and  order  and  adjudge,  &c. 

"  And  upon  the  plaintiff's  paying  to  the  defendant  all  sub- 
sequent instalments  of  principal  and  interest  as  the  same 
shall  fall  due  under  the  terms  of  the  said  agreement,  let  the 
defendant  execute  a  proper  conveyance,  &c.  But  in  case 
the  plaintiff  shall  make  default  in  any  such  payments,  liberty 
to  the  defendant  to  apply  for  such  ordtr,  &c.  General  liberty 
to  all  parties  to  apply.  Injunction  (if  necessary) ; 
Costs." 

A  consideration  of  these  forms  of  decrees  and  a  com- 
parison with  the  form  at  p.  29  ante,  will  give  the  student  i 
mere  practical  insight  into  the  machinery  of  specific  per- 
formance than  pages  of  commentary. 

•Scton  (6th  ed.)  2208,  2244. 
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Section   III. — Contract  Disaffirmed. 
Riseitaion  by  the  Pureha$9r. 

The  frcnerAl  principles  of  renciiHion  vhich  have  been  diB- 
cusBpd  among  the  vt'nJor'u  remcdioa  in  Chapter  III.,  the 
cases  for  resfisHi(tn,  itit  j^entM'al  efTix't,  tlic  doctrine  nf  nstHutio 
in  integrum,  are  all  equally  applieable  to  reseUsion  by  the 
purchastT.  it  in  very  unusual  for  an  express  pou-cr  of  re- 
Bcispion  to  be  reserved  to  the  pureliapcr  by  the  eontriu-t,  but 
a  right  to  rescind  arises  from  the  vendor's  incapacity,  re- 
fusal (or  unreaHonuhle  delay,  which  in  effect  amounts  to  re- 
fuHuI)  to  perform;  from  the  vendor  havinj;  made  perform- 
ance ii  ■.  ■  ■'('iblc,  and,  as  is  generally  stated,  from  want  of 
mutuaiii^. 

It  is  this  last  ground — want  of  mutuality — that  is  the 
basis  of  the  proposition  that  the  purchaser  is  entitled  to 
rescind '  as  soun  as  he  dis-covers  defects  in  tlie  vendor's  title, 
i.e.,  defects  in  niattcra  ol"  title,^  ^ince  defects  that  are  merely 
matters  of  conveyance  can  always  be  equitably  adjusted.* 

It  does  not  appear,  however,  to  be  correct  to  say  that 
this  ripht  which  the  purchaser  has  to  withdraw  or  repudiate 
on  discoverinjr  defects  m  title  is  equivalent  to  a  right  of 
resei::;sion.  The  cases  are  reviewed,  and  the  whole  matter 
very  lucidly  discussed  by  Parker,  J.,  in  Halketi  v.  Dudley.* 

'A'lmmofia  v.  Stewart,  1  A.  L.  U.  388;  Hartt  v.  Withari-Lanffen 
Co.,  9  W.  I-.  H.  r.lD;  Fry.  i>nr.  130»;  Dart.  10(k"»-7;  and  caHeu  cited. 

■As  to  the  distinction  between  mutters  of  conveyance  nnd  matters 
of  title  nee  Dart,  310,  320;  Armour  on  Titles  (3rd  ed-),  4C-49 ; 
Eadaile  v.  Htcpheiiaon,  6  Madd.  300 ;  Ilartt  v.  Wtahard-Langen  Co., 
0  W.  L.  R.  51J>. 

■  Cameron  v.  Carter,  9  O.  R.  431 :  Armttrong  v.  Auger,  21  O.  R. 


'(1007),  1  Ch.  500. 
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In  Bellamy  v.  Pebenham,'  I.in.llcy,  L..J.,  wliile  holding 


thLt  a  repudiation  by  the  purehaxer 

'  for  coin 


ffctive  title,  iK'forp  the  tii 

wa«  a  Rood  defence  to  nn  action  f 


n  account  of  the  de- 
ipletion  had  arrived. 


ion  for  fpeeiflc  performance, 
had  added  (p.  -120):  "  V„w,  an  to  damage,  I  am  not  »ure 
that  tlie  repudiation  on  tlic  Silth  of  May  in  hy  itself  an 
•niwer  to  the  pinintifT'i.  elnim  for  damnses.  Tin'  plaintiff 
had  ...  a  time  allnweii  for  (OTripletion  ivliidi  did  not 
expire  until  the  S4th  of  dune,  and  if  he  had  been  ready  and 
willing  on  the  Slth  of  June  to  lomplele  liix  mnlract  ind  to 
give  to  the  defendant  Bueh  a  (nnveyanee  as  the  defendant  was 
entitled  to,  I  am  not  prepared  to  my  that  the  difendnnt 
would  not  have  heen  linhle  to  daiuai;es  if  lie  refused  to 
complete.'* 

This  is  referred  to  hy  I'urker.  .r.,  i„  //„;/■,,/  ,-.  I)u,ll,y. 
On  the  general  question  he  say.s:     "  \„vv  I  think  it  is  rea- 
sonably clear  on  the  authorities  quoted  to  me  that,  before 
decree,^  a  purchaser  who  hwomcs  awiire  of  a  defeet  in  the 
doi's  (itie,  which  defect  cannot  he  removed  without  the 
^.,..currenie  of  a  tliird  party  wliose  concurrence  tlic  vendor 
has  no  power  to  rc'iuirc,  may    .    ,    .    repudiate  his  contract, 
and  that  such  repudiation  will  he  a  bar  to  any  r,-.  cf  being 
sub,=ei|ucntly  given    by   way  of  specific  i>erformance   at   the 
vendor's  instance,  even  though  the  defect  has  been  removed 
before  the  trial.     I  do  not  tliink  that  this  right  is  more  than 
an  equitable  right  alTeeting  the  remedy  hy  way  of  specific 
performance.     If  a  vendor  contracts  that  be  will,  at  a  future 
date,  convey  to  a  purchaser  land  which  does  not  at  the  date 
of  the  contract  belong  to  him,  but  to  whidi  he  acquires  title 
before  the  day  upon  which,  according  to  the  contract,  the  pur- 
chase is  to  be  completed,  I  do  not  see  why,  in  principle,  he 
should  not  he  able  to  recover  damages  for  breach  of  contract 
if  the  purchaser  fail  to  complete  at  the  date  fl.ved  for  com- 

"(1861),  I  Ch.  412. 
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pictinn.  //  tliit  be  so,  the  right  of  repmliation  in  quettion 
mtut  be  dietinguiehed  from  the  common  law  right  of  rrnriii- 
eion,  and  arieet  out  of  that  want  of  mutuality  which,  unless 
waived,  is  generally  fatal  to  relief  by  u-ay  of  sperifir  per- 
formance.'  Again,  ho  nays:  "And  even  if  repudiation 
it  trratiKl  ai  a  rcsciMion  of  the  contrart  founded  on 
aome  doctrine  of  law,  I  do  not  thinli  that  a  Court  of  E<{uity 
would  allow  reKC'isKion  without  application  to  itaelf  for  leave 
to  to  do.  The  proper  couree  for  the  purchaser,  on  discovery 
of  a  defect  of  title  Ruch  m  might,  but  for  the  decree,  give 
rite  to  a  right  of  repudiation,  is  to  move  to  be  discharged 
from  the  contract.  Even  if  he  does  so  move  I  do  not  think 
he  would  be  entitled  to  be  discharged  as  a  matter  of  course.'" 
Although  the  last  few  sentences  quoted  have  probably  to  be 
read  in  view  of  the  special  facts — the  repudiation  in  that 
case  not  having  been  communicated  untiJ  iftcr  decree — the 
distinction  between  repudiation  and  rescission  is  clearly  de- 
fined, and  the  principles  laid  down  are  of  general  application. 
It  appears,  then,  that  a  purchaser  at  any  time  on  discovering 
that  the  vendor's  title  is  really  and  materially  defective,  may 
repudiate  the  contract,  but  has  not  the  right  to  rescind  it 
prior  to  the  time  ti-xed  for  completion,  unless,  possibly,  the 
Court  can  discliarge  him  on  equitable  grounds  in  the  c.vercisc 
of  its  discretion;  that  such  repudiation  will  be  a  bar  to  the 
vendor's  action  for  specific  performance,  but  will  not  relieve 
the  purchaser  from  his  liability  for  damages  if,  the  vendor 
having  perfected  his  title  before  the  time  for  completion,  th« 
purchaser  refuses  to  complete. 

This  right  of  repudiation  must  be  exercised  as  soon  as 
the  detect  is  discovered.  "If  after  ascertaining  the  defect 
the  purchaser  still  treats  the  contract  as  subsisting,  he  does 
not  retain  the  right  to  ren-diate  at  any  subsequent  moment 
he  may  choose."" 

•  (WOT),  1  Ch.  at  586-:. 

'Ih.  ot  mi, 

'Balkelt  v.  Dnitet  (tupn),  at  697. 
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It  i.  .«mctim«,  ,t,tr.l  th.t  it  i,  to..  I.te  for  the  purchawr 
terepudmU.  „„  tl,i«  Rmun.!.  ,.f,er  the  vendor  ha.  be^un  .n 
•ction  for  ,p«.jfl<.  performance,  nn.l  th.t  the  vendor  will 
be  entitle.!  to  a  .hx-ree  if  he  can  »h„w  a  good  title  at  the  trial 
or  on  the  referenc-c;  but  if  the  .lefct  i,  not  di»covnre,l  until' 
•fter  .he  action  ha,  been  boRun,  „„.!  subject  of  cour-e  to 
prompt  «n.l  unamhiKuou,  repudiation,  there  appear,  no 
reason  why  the  purcha«;r  may  not  then  repudiate,  and  even 
after  dnree,  with  the  leave  of  the  Court.* 

Neither  Bellamy  v.   Ihhenham   nor  Ilalkeit  v    Dudley 
appear  to  have  lK*n  referre.1  to  in  Ilarl  v.  \YU/mrd-U,„j.„ 
Co."  before  the  Court  of  App..al  in  Manitoba.     This  la,t 
c.«  i«  very  typical  of  a  da...  of  caaes  that  arise,  during  or 
after  n  period  of  |„„,1  spc,  „l,„ion.     A.  havioK  an  estate  in 
fee,  ,elb  to  B.  on  an  instalment-plan  agreement;  H    b..fore 
all  hw  inHtnlments  have  matured,  sell,  to  C. ;  C    un.i,.f  lik» 
terms  and  conditions,  sells  to  I).,  and  so  on.     If  the  trans" 
actions  are  carried  out  by  a  series  of  alignments  of  B  's  c^on- 
tract  with  A.,  then  there  will  be  pri,ity  of  contract  between 
A.  at  one  end  and  U.,  or  the  last  assignee,  at  the  other 
H-.'    If  as  m  Uarl  v.  ttMard-Langen  Co..  "  the  transactions 
uu.een    the   various   vendors   and   jiurchasers   are   straiglit 
Bales  of  land,  and  are  not  assignments  of  agreements  for 
sale    or    purchase,"'    very    different    considerations    arise. 
It  IS  obv.ou*  that  the  lower  down  we  get  in  the  chain  the 
weaker  is  the  title  of  the  last  vendor.     It  seems  reasonably 
clear  that  "  C."  could  not  succeed  in  an  action  for  sp.cific 
performance  against  D.,  until  he  had  got  in  all  the  prior 
interests;'  nor,  until  then,  could  he  recover,  by  action,  over- 

•Ibld. 

"»  W.  L.  R.  B19. 

'  Ibid,  at  p.  B40. 

'BliaOt  V.  H(«s»mK,«,  B  Mad.  389. 
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due  instalmentB,  nor  would  he,  it  would  seem,  be  entitled  to 
have  the  moneye  paid  into  Court,  because  there  being  no 
privity  of  contract  between  C.  and  A.  there  is  no  certainty 
that  he  can  eventually  procure  a  conveyance  from  A.,  and  bo 
transfer  a  good  title  to  D.,  when  the  time  for  completion 
arrives.  Perdue,  J. A.,  says  of  this  position :  "  I  should  be 
prepared  to  go  further,  and  to  hold  that  the  vendor  company 
had  only  a  weak  equitable  title,  and  that  there  were  equitable 
interests  in  the  land  superior  to  their  interests,  and  still 
outstanding,"  and  there  does  not  appear  to  be  any  case  in 
which  purchase  moneys  have  been  directed  to  be  paid  into 
Court,  except  in  respect  of  an  incumbrance  or  interest  of 
which  the  immediate  vendor  was  entitled  to  the  control 
before  the  time  for  completion.  But  what  would  appear  to 
have  been  the  main  question  in  Hartt  V.  Wishard-Langen  Co., 
viz.,  wliether  the  last  purchaser,  having  ascertained  this  state 
of  facts,  was  entitled  to  rescind,  does  not  seem  to  be  squarely 
met,  except  perhaps  by  Perdue,  J.A.  It  is  true  that  Phippen, 
J. A.,  says:  **  While  to  my  mind  the  point  has  not  been  satis- 
factorily determined,  it  is  possibly  the  right  of  the  purchaser, 
on  the  production  by  the  vendor  of  an  abstract  or  its  equiva- 
lent, showing  absence  of  title,  to  rescind  the  contract,  and 
claim  a  return  of  his  payments."'  And  while  Howell, 
C.J.A.,  says:  "It  seems  to  me  reasonably  clear  on  the 
authorities  that  if  before  the  defendants  had  procured  this 
release  the  plaintiff  had  objected  to  his  title  because  of  these 
exceptions,  and  had  demanded  back  his  money  which  he  had 
already  paid,  it  would  have  been  no  answer  to  a  suit  for  the 
recovery  of  this  money  for  the  defendants  to  state  that,  after 
this  objection  had  been  taken,  and  after  the  plaintiff  had 
rescinded  the  contract,  he  had  got  in  and  perfected  his  title," 
both  the  learned  Judges  are  referring  to  other  defects  in 
title  (reservations)  than  these  we  are  discussing. 


'  W.  L.  R.  at  532. 


WAIVEE  OF   UIUIIT  TO  lUiSCIND. 


Perdue,  J.A,,  however,  with  wlioni  H 
result  of  the  authorities 


,  says 


"  The 


12!l 


con- 


be  that  the  Court  will  not  f, 


equ.tahle  estate  except  where  the  vendor  has 


iehards,  J.A., 


appears  to  me  to 


an 


■rre  a  purcliasur  to  take 


the  whole  equity 


|nthela.,d^a„d™„t.ls.hel.,.l.s,at:.:  ,  -r:;^::^ 
he^can  read  y  procure  it;"  and,  aeeo.lin.ly,  on  the  jL  d 
tlmt  e  vendors  had  only  a  weak  e,uitahle  title,  he,  inTffeet 
upheld  r™c,.«,„„,  and  the  purchaser's  ,  L.in.  to  he  ref unTe  ' 

"ii:^:^:^'-""^— — -eo:::^ 

It  will   be  observed   that  all   the   lcarn«l  ./udRes  seen, 
"grerf  ,  at  if,  after  abstract  or  its  e,,uivalent  ba  11  d" 

the  t,tlo,  that  he  has  an  ,„,„,ediate  ri,,.ht  not  n.crelv  to  re- 
pudiates hut  to  rr.n„,  the  o.„,r„ct.     The  case  has  be  n    e 

portance  of  the  que.t.ons  discussed  (and  there  are  a  number 
of  nnnor  po.nts  that  have  not  been  n.enfoned,,  and  because 

Toui,:r  ""'"■"""• ' ""'""'" "'  ""■"'"'•^  "■"" '"""'" 

nut  whether,  on  diseoverin.  defects  in  the  title,  the  pur- 
.  ,aser  has  an  ,n,„,cdh,.c  right  of  rescission,  or  n,  re  y  t  L 
"Sht  of  repud.afon,  it  is  dear  that  the  ri^ht,  whatever 
...ay  be  n,ay  be  lost  by  delay,  at  any  rate,  ff  the  purZ 
after  d.scoveung  the  defects  continues  to  deal  with  the 
vendor  as  ,f  the  contract  were  stil,  subsisting :  „nd  ^l  all 
be  waiv(.d  in  other  ways.  ' 

Tl,e  purchaser  must  repudiate  pron.ptly  „f,er  acquiring 
knowledge  of  the  ,i.fect.    ••  Knowledge  "  would  appeal  to    „ 

:::::;"■'■  '"""•'"•^-  -  -'-'  »->  -  p-eLer  ::„ 

be  affeetcl  with  constructive  notice  of  all  that  a  proper 

examination   would   Jiave  discl„s.„i.<  .,         P™!""^ 

nave  aiscjosed:'  i;ons«|uently  it   would 

'Dart,  881:  887-8:  890-1. 
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Bcem  10  follow  tlmt  he  would  lose  his  ri-lit  to  repudiate,  if, 
after  this  period  had  elapsed,  he  had  continued  to  act  nn  the 
basis  of  a  snhfisting  contract. 

Since  a  purchoHor  is  clearly  affected  with  notice  of  evcry- 
thing  appearing;  on  the  abstract,  and  since  und<.r  the  Torrcns' 
system  of  registered  titles  the  rcsister  probably  takes  the 
place  of  an  abstract,^'  and  it  appears  t„  be  the  purchaser's 
duty  to  search  there,  he  would  seem  to  be  alTeeted  with  notice 
of  everything  that  a  search  of  the  register  would  have  dis- 
closed. If  this  be  so,  wliere  land  is  under  the  system,  the 
purchaser  would  appear  to  be  affected  by  notice  of  all  defects, 
either  within  the  time  limited  by  the  contract,  or  where 
there  is  no  such  limitation,  within  a  reasonable  time,  whether 
he  searched  the  register  or  not.  This  has  an  important 
bearing  in  connection  with  instalment  plan  agreemerts. 

It  has  been  held  in  Ontario  that  taking  possession  under 
the  contract  and  paying  instalments  of  the  purchase  money 
is  no  waiver  of  a  defect  in  title;"  but  it  may  well  be  that 
such  facts  might  be  held  to  constitute  a  waiver  of  this 
special  and  technical  right  of  repudiation,  which,  if  exer- 
cised, would  be  a  bar  to  the  vendor's  action  for  specific  per- 
formance. This  would  turn  upon  when,  in  such  a  case,  it 
became  the  duty  of  tlie  purchaser  to  investigate  the  title.  It 
is  true  that  the  vendor  is,  as  a  rule,  not  obliged  to  perfect 
his  title  until  the  time  for  completion  arrives;  but  since  the 
purchaser  can  decline  to  pay  instalments  until  the  vendor 
exhibits  a  good  title,  it  would  seem  only  reasonable  that,  if 
the  purchaser  chooses  lo  make  such  payments,  he  should 
lose  this  right  of  repudiation  (which  after  all  seems  a  very 
technical  one),  although,  of  course,  it  would  not  thereby 
necessarily  follow  that  he  would  be  deemed  to  have  accepted 
the  title.    This  would  especially  apply  where  the  land  was 

•noiB,  p.  lOT".  \V!l!i:.n...  p.  105B. 
*Darhv  v.  fjri-vnlcet,  11  Gr.  Sfil. 
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But  tlioiigli  the  puiehoser  may 


nVi,t  „f  ,„„",■,■     ■      "'^" "'  ''"'■'^  '»■"  "''^  immediate 

r.Sht  of  rep„d,a„„n,  upon  di«.ove,i„g  defect,  of  title    it  bv 
no  n,ean,  f„,|„„.  ,„»   „,  ,„,,  ,„^,..,j,„.^  ,_^^^        "    •    t    y 

common  , a.  .e«.i..i„„,  „.  deprived  hin.ef  of  his  d;  lee 
o         ct.„„    „..         ifie  pe,fo,.n,ance  on  the  ground  of  «. 
of  title    If  the  vendor  ha,,  rendered  performan,.e  in,n<,s«ible 
or  .f  wen  the  time  for  completion  arrive,  he  i.  un    ,    to 
™nvey,  te  purchaser  has  a  right  to  rescind,  subject  p,     ,1 
to    h.s,  that  .    the  vendor  eonm.ences  an  action  for  spec 
pe    ormance  the  Court  „,a,v  allow  him  a  rea^onah     ,1,      fo 
^rfec  ,ng  hjs  t.tle    "A  decree  for  specific  performance  cnn 
for  the  beneht  of  both  parties,  an]  on  the  reference  as  to  ti  e 

date  of  the  decree,  much  less  to  such  little  as  he  had  at  the 

.o3ofarastohoid^:ri:„:;:2:r;r;;;-: 

purchaser  lost  hi.  right  of  repudiation  altogether;  but  it tm 
to  me  that  by  treating  the  contract  as  subsisting  a    er   " 

STrHrof''*"',''^'"'^  ^'^^'"^^  him..,fL,:"::: 

T2  ?h  .      ™P"''"""'°  "'  «  ^"I'-'luent  tin,e,  before 

that  therefore  his  only  safe  lourse  wa«  to  limit  fl,„  f 

r:^^"^'"'^^' ^"«,id:u:::: 

out,  If  the  contract  was  to  go  through.'" 

But  even  this  ultimate  right  of  rescission  may  be  waived 
-d  b,s  defence  to  specific  perforn.anee  lo=t,  if  the  purcl™; 

doesaetswhieharedeemed  to  evince  an  intention  to::;; 
Ul  .   The  mere  taking  of  possession,  when  contemplated  by  th! 
contract,  or  w,th  the  assent  of  ,he  vendor,  is  n't  generaHy 

'Balkett  V.  IHUcy  (1007).  1  Ch.  a,  fioi 
'  IWii.  at  p.        . 


m 
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deemcl  a  wnivr  of  deferts  in  titlo;  hut  pn^wssion,  cnuplol 
with  other  act..  »ucli  a«  payment  of  tlie  purchase  money, 
alterations,  or  r.-pairs  and  improvements  to  the  premises, 
etc.,  if.  fridnur  from  which  waiver  may  l)c.  and  generally 
will  be.  implied." 

These  statements   may    have   to  be  vmWM   where   the 
purchase  monev   is  payable   by    instaln.ents,   and   the   pur^ 
ehaser  is  let  into  possession  under  the  contra.'t.     Thus  in 
Darby  v.  Gremk..."  Mowat.  V.-C,  says:    "Some  reliance 
was  placed  on  the  circumstance  of  payment.,   havin-  been 
made  on  account  of  the  purchase  money;  but  payments  are 
no  waiver  where  the  contract  contemplates  immediate  pos- 
session,  and    pro.'ides   for    payment   by    instalments       N" 
authority  is  cited,  and,  will,  great  respect,  the  difficulty  ap- 
pears to  be  this:     The  purchaser  might  lie  by  for  two  oi 
three  years,   when   finding    his   investment  unprofitable    be 
«,uld  insist  upon  some  defect  (e.g.,  a  servient  easement  or 
restrictive  covenant),  tliat,  if  (he  land  had  largely  increased 
in  value,  he  would  gladly  have  waived.     It  must  be  remem- 
bered that  the  purchaser  is  not  obliged  to  make  any  pay- 
ments until  he  has  ai-proved  the  title,  and  particularly  under 
the  Torrens  System  the  Mucstion  of  title  is  usually  a  very 
simple  one,  and  if  under  this  system  the  purchaser  is  to  be 
held  alTeeted  by  constructive  notice  after  a  reasonable  time 
from  the  making  of  the  contract,  he  would  appear  to  come 
under  the  following  principle,  vi..:  if  the  purchaser  takes,  or 
remains  in.  possession  and  pays  instalments  after  k,»w  edg, 
of  the  defect,  he  will  be  held  to  have  accepted  the  title. 

•Williams    1.'.0-2:  I>art.  .'".12.  rt  k,,.-.  Fry,  p.  !i72,  rt  .f?.;  «-'- 

;x;.»,  7  <;r:^v.?««.Ve  >.  u...^..  ^ «.  c. «.  t7t. 
:2  ^^ .'«-.  co»-.^.  - --;;„r  .r  r^:i  l^'- 

.Tnn;.  be 'voluntary.  ,.  .s  to  con,.i.„.,  .  waiver  .i  ol>K<-t,c-.,.     Cf 
BUu  V.  Rogert.  29  Ch.  D.  669. 
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In  Commmiat  liavk-  v.  MHhmnM,-'  wl.cre  the  purchase 
monpy  was  payable  in  live  „„„i,ui  i„s|„|„u.n(s,  Sprugge,  V.C, 
lieKI  that  tttkinff  poHse.sinn,  paying  an   inslalnient'  (appar- 
enlly  merely  the  d.iwn  payment),  u.upled  with  the  faet  that 
the  purelmser   ha.l   made  alteiations   in   the   premises,  eon- 
"tituted  an  aeeeplanee  ,,f  title;  ami  a  decrree  f,.r  Kjieeilie  per- 
formanec  was  iriade,  and   the  .eferenee  as  l,>  title  refused. 
In  the  course  of  his  judgment  the  learned  Viec-Clmnecllor 
Bays:     "in  the  Knglish  ,a..es  it  generally  apjjenrs  that  an 
ahstract  of  title  had   been  delivered   before   the  aet   relied 
ui)on  as  an  aeeeptanee  of  title;  and  1  concede  that  there  is 
mo-L-  room  lo  infer  an  aieei.taoie  of  title  wli..,,  the  title  is 
disclosed  than  when  it  is  not.    In  this  case  there  does  not 
appear  to  have  been  any  abstract  delivered  or  demanded,     if 
a  purchaser  choose  to  assume  the  title  lo  be  good,  or  aet 
upon  his  own  knowledge  or  opinion  without  .seeing,  and  with- 
out asking  to  see,  how  the  title  is  made  out  by  the  vendor  I 
should  think  he  would  be  bound  by  .such  acts  as  are  shown  in 
this  case;  and  I  say  this,  having  in  view  the  circumstances  of 
this  country,  the  comparative  simplicity  of  titles,  and  the 
absence  in  very  many  ...ses  of  the  formalities  which  attend 
the  transfer  of  property  in  Tingland." 

Although  in  this  case  the  purchaser  had  made  alterations 
It  IS  submitted  that  it  goes  a  long  way  towards  fixing  the 
purchaser  with  c-onstructive  notice  of  all  defects  that  would 
he  disclosed  on  searching  a  mjMvred  title,  in  this  connec- 
tion it  must  be  remembered  that  the  Ontario  registry  system 
■s  a  register  of  dcds;  the  Torrens'  system  is  a  register  of 
htks,  and  ■■  the  comparative  simplicity  „f  titles  "  is  much 
more  marked  under  the  latter  than  under  the  former-the 
system  referred  to  by  the  learned  Vice-Chuncellor.» 

•7  Gr.  323. 

■And  cf.  /»  ,r  0(00,  n  i,i,i„;  (l^ntract.  23  Ch.  D.  .320. 
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Again,  unless  it  i«  held  tliat  it  is  rcafonable  for  tlie  par- 
chasier  to  delay  liia  investigation  until  he  has  paid  all  his 
purcliaFi'  money,  and  become  entitled  to  demand  a  convey- 
ance, it  19  diflienlt  to  see  why  the  rule,  that  long  delay  in 
raising  objections  may  be  evidence  of  waiver,"  should  not 
apply  where  V'c  price  is  payable  by  instalments:  though,  no 
doubt,  the  length  of  time  that  should  have  such  effect  would 
depend  on  nil  tlie  ciicunistanccs,  including  the  consideration 
whether  an  abstract  had  been  delivered  or  the  title  registered, 
or  not;  the  number  of  payments,  the  value  of  the  land. 
whether  depreciated  or  not,  etc.,  etc. 

However  it  is,  perhaps,  not  very  profitable  to  speculate 
on  these  (lucstions,  us  they  are  quite  certain,  sooner  or  later, 
to  come  before  the  Courts  for  decision,  when  we  may  hope 
to  have  them  authoritatively  settled. 

Where  Ihc  contract  is  thus  rescinded  without  any  fault  of 
the  purchaser,  he  is  entitled  to  recover  his  deposit  and  moneys 
paid  on  the  purchase  price,  together  with  "legal"  interest; 
but  since  rescission  is  inconsistent  with  the  affirmation  of 
the  contract  the  principle  of  Ilenty  v.  f<chrodet*  would 
seem  to  apply — and,  if  so,  he  could  not  have  damages  as  well. 

It  does  not  seem  that  the  mere  fact  that  the  land  may 
have  depreciated  in  value  will  be  held  to  prevent  restitutio  in 
integrum,  where  the  pun^haser  is  otlierwise  clearly  entitled 
to  it;  but  it  is  submitted  tliat  this  fact  might  well  be  taken 
into  consideration  where  the  purchaser  has  been  guilty  of 
great  delay  in  repudiating  tlie  contract. 

•Willinms.  J52. 
•  12  Ch.  D.  0U8. 
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To  c„.urp  rppnyinent  of  (ho  deposit  and  purclmw  moneys, 
the  piireliaper  enn  enforce  his  lien  hy  action.       It  will  be 
noticed,    however,   that   whereas   the   action    1,>   enforce   the 
vendor's  Ii,.n  is  cssentinllv  based  on  affirmalion  of  the  con- 
tract,  and  so  ,.nn  be  joined  witli  a  claim  for  specific  perform- 
ance, the  «,.ti.)n  to  enforce  the  purchaser's  lien  is  only  appro- 
priate where  the  contract  has  been  rescinded,  and  cannot  be 
joine<l  with  a  claim  for  specific  perfor.imn<e,  except  by  way 
of  alternative  (and  inconsistent)   relief.     Pending  the  trial 
the  Court  will  protect  the  purchaser  in  his  lien  by  interim 
injunction  or  receiver.      It  is  submitted  that,  in  Christie  v. 
Fraser,'  where  the  Court  refused  this  interim  injunction- 
the  plaintiff  having  rescinded  a  contract  of  sale  on  account 
of  fiaud— the  principle  of  the  purchaser's  lieu  and  its  en- 
forcement was  not  sufficiently  considered  by  the  majority  of 
the  Court.     The  plaintiff  might  have  succeeded  at  trial  only 
to  have  found  himself  with  a  worthless  judgment,  and  the 
property  in  question  (timher-limits,  timber,  etc.).  dis.sipated 
or  resold  to  n  bona  fide  purchaser  without  notice." 

'10  B.  C.  I,.  R.  201. 

mi.  or  dc«l,  m  .l„s  0,,.,..  a„,l  ,],„  law  of  (i,  pcnjcn..  whcro  no  „rti- 
„™'™™"    '"'    ■■"'-'"""<^''.    i«  of  <i»ul.tful   appMcalion.      Of.    William. 


CHAPTER    VII. 

.VoTicB.  Delay  anu  VVaivki>. 

(o)  Not.ce. 

"Notice"  is  used  in  two  meaninf^:  (1)  in  its  primary 
meaning  oquivalent  to  notificatinn,  "formal  intimation," 
e.g.,  notice  of  <li.«lionor  of  a  bill  of  exehanRc;  (2)  in  a  econd- 
ary  Eenpe.  an  intimation  that  after  the  lapse  of  a  pi  lod  of 
time  *  some  act  will  be  done,  or  some  right  accrue,  e.g., 
notice  to  quit.  Thus  where  it  ia  stated  by  Sir  Edward  Fry," 
when  a  contract  provides  for  its  rescission  hy  the  vendor 
on  account  of  the  purchaser's  "-bjections  to  title,  that  "  the 
person  entitled  to  rescind  is  not  bound  to  give  notice  of  his 
intention  so  to  do,  nor  to  afford  a  Iocuh  pfBrtitenhte  to  the 
other  side."  he  is  referring  only  to  "  notice  "  in  the  second 
meaning.  It  is  obvious  that  the  vendor  must  in  some  way 
intimate  to,  or  notify  the  purchaser  of,  his  election  to  rescind. 
It  may  be  observed,  en  paxsant.  tliat  it  is  now  usual  expressly 
to  provide  in  such  cases  for  notice  in  the  secondary  sense, 
i.e.,  allowing  the  purchaser  a  locus  paenUentia  to  witlidraw 
the  objection.' 

The  following  passage  from  Kerr  on  Fraud  seems  equally 
applicable  to  rescission  for  default:  "  If  a  party  elects  to 
rescind,  he  must  manifest  that  intention  hy  communicating 
to  the  other  party  his  intention  to  rescind  the  transaction  and 
claim  no  interest  under  it.  The  repudiation  need  not  be 
formal  provided  it  is  distinct  and  [wsitive  repudiation  of  the 


'  cr.  llriaMu  V.  Sorton,  32  L.  J.  Q.  B.  38. 
■Pry,  3rd  cd..  1047. 
•Williams,  50.  .14.  6«M«I1. 
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tranRBCtioii,  Thf  true  iiuistiiHi  in  dclormining  whether 
there  hn8  hwn  ii  risiissicn  is  wheth<'r  tlic  nets  iind  c,in<lui:t  of 
llio  party  evinuf  an  inli'iitiun  t.i  rencinil."  The  name  prin- 
■•iplcs  wcMiW  «Tiii  to  apply  to  "  (U.U'riniiiation  "  aa  dintin- 
Kuiphed  from  rL'seission." 

in  Uartt  V.  Wisliard-Langen  Co.."  i'erdue,  J.A.,  holda  that 
no  notice  of  resciBsion,  or  demand  for  return  of  his  deposit, 
is  nceespary  hefore  eoinmeneement  of  suit  hy  the  purchaser, 
basing  his  claim  to  reseiseion,  etc.,  upon  the  ahsenoe  of  title 
in  the  vendor.  "  The  eoninienc  ement  of  a  suit  for  tlie  money 
already  paid  is  the  strongest  kind  of  demand  and  of  notice 
of  reseiBsion."^ 

In  the  absenct  of  cvpress  stipulation,  no  formal  or  even 
written  notice  is  required:  it  is  sufficient  if  the  rescission  or 
determination  is  clearly,  positively  and  unamhiguously  inti- 
mated to  the  other  party;  though  it  is  obviously  only  pru- 
dent to  give  notification  in  writing. 

The  general  principle,  which  is  laid  down  in  Jonet  v. 
Carter'  in  relation  to  landlord  and  tenant,  viz.:  "The  first 
unequivocal  act  indicating  the  intention  of  the  lessor  deter- 
mines his  option,"  would  seem  to  apply  to  the  like  cases  be- 
tween vendor  and  purelmser.  Some  applications  of  this 
principle  will  be  noticed  when  we  come  to  deal  more  par- 
ticularly with  waiver. 

It  is  not  so  clear  that  the  vendor,  exercising  the  right  or 
the  power  of  resale,  is  bound  to  give  notice  to  the  purchaser, 
in  the  absence  of  express  provision.  In  Moodie  v.  Young,' 
Bock,  J.,  says,  in  respect  of  the  implied  power  of  resale; 
"  But  for  the  valid  e.xprei.se  of  that  right  I  hold  that  the 

■  Ciuaili  V.  Harprr.  ITi  Man.  II.  457. 

•0  W.  L.  a.  at  p.  .'143. 

'  IblU.  riling  Ifonl  v.  KlaUihrau.  U  R.  8  Ei.  175. 

■15  M.  &  W.  718. 

•  1  A.  L.  B.  337. 
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vendor  must  first  n>\e  a  pi'rfuctly  diKlini  t  uotur  n(  liiH  inten- 
tion to  resell,  and  allow  the  purplwcer  a  reawiiiable  time 
within  whiih  to  rcinnly  his  di'tault  liofnrc  ho  actually  re«ell». 
I  think  the  law  in  audi  lasos  ia  tin:  fame  aa  in  ihe  correspond- 
ing cafe  between  a  vendor  and  pui/'.a^er  ot  goods.  (See  Sale 
of  Goods  Ordinance.  C.  0.  (i:i08).  c.  3!),  «.  4fi,  «.-«.  3)." 
In  respect  to  sale  of  goods  where  the  property  has  passed,  but 
before  delivery,  Benjatnin'"  leans  to  the  opinion  that  notice  is 
not  ncctcssary.  The  writer,  however,  is  inclined  to  think  that 
almost  all  analogies  drawn  from  the  law  applicable  to  f»lc»  of 
goods  are  apt  to  be  false  analogies  when  applied  to  the  rela- 
tions between  vendors  and  purchasers  of  lands;  partly  from 
the  difference  in  the  inherent  nature  of  the  two.  and  of  tlieir 
ownership  on  the  one  ham",  and  tniurc  on  the  other;  partly 
from  the  fact  that  sales  of  goods  rarely,  if  ever,  come  within 
the  purview  of  courts  of  ci|uity,  so  that  we  have  only  com- 
mon law  rules  and  decisions  to  guide  us.  If  we  musi  look 
(or  analogies,  it  secina  that  tiny  can  be  better  found  by  turn- 
ing to  mortgages,  in  resj)cct  to  which  equitable  rules  and 
principles  have  been  so  fully  developed. 

From  Cockhurn  v.  Eduards,^  it  would  appe-  nat  a  mort- 
gagee, unless  restricted  by  express  provision  to  the  contrary, 
may  sell  on  the  niortgagor'.s  default  under  the  power  ot  sale 
without  notice;  but  in  Craddock  v.  Edwards:'  Nomn,  J,, 
considered  such  a  sale  not  authorized  "  so  as  to  make  it  bind- 
ing as  between  mortga,;;or  and  mortgagee."  In  I'ouley's 
Trustee  V.  WheJiamf  there  was  an  express  power 
to  fel'  without  notice,  and  it  was  held  that  the  sale 
could  .  _i,  be  impeached  on  the  ground  that  it  was  not  au- 
thorized by  the  lommon  power.     But  in  all  three  of  these 


»  (5lh  Ed.,  030.) 
•CofJtftum  V.  Edicarda,  18  Ch. 
'S3  1..  J.  Ohy.  9(». 
•83  Oil.   D.   111. 
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ctaef,  the  cjueflion  in  loniplicnU'd  by  the  fact  that  thoy  were 
tronsjclionn  bctwwii  solicitor  (a«  tiiortj,'ii);w ) ,  onJ  client 
(an  niorlBaKor).  IIciwcvit,  the  inf.Tcmc  in  that,  in  ordinary 
cancx,  unlei-ii  the  contmif  o.xprcgs'v  provides  for  nnlice,  the 
power  (if  sale  can  he  exercised  without  notice,  \hcther  ao 
expreued  in  tlie  contract  or  not. 

Since,  however,  the  power  of  sale  ia  "  usually  "  cxoreia- 
able  only  after  notice  to  the  niortgaRor,  the  Courts  will  con- 
•truc  a  clause  enabling  the  mortpugee  to  se'l,  without  notice, 
fcry  strictly.'  Jt  is  an  "  unusual  "  clause.  The  same  objec- 
tion, however,  does  not  seem  to  apply  to  a  clau-e  enabling  the 
mortgagee  to  sell  without  notice,  being  a  condition  prece- 
dent (so  as  to  relieve  the  purchaser,  at  such  sale,  from  en- 
quiry), where  the  mortgagee  covenants  to  give  notice.'  leav- 
ing the  party  damnified  to  his  action  for  damaires. 

Where  the  contract  stipulates  for  notice  (whether  of  sale, 
determination,  or  rescission),  and  prescribes  its  methods,  ita 
provisions  must  be  strictly  complied  with;'  but  a  nicrv.  mis- 
take in  stating  the  amount  due  will  not,  necessarily,  invali- 
date the  notice.'  To  be  clfective,  a  notice  to  rescind,  to  de- 
termine, or  to  resell,  must  be  positive  and  free  from  am- 
biguity. Thus  if  it  be  stated  that  the  notice  is  "without 
prejudice"  it  will  be  bad;"  and  a  notice  stating  that  the 
vendor  will  do  some  subsequent,  jiositive  act,  to  rescind  or 
determine,  is  not,  in  itself,  a  notice  whereby  the  rescission 
or  determination'  is  effected. 

•Cf.  Cruack  v.  //ti-ptr,  l.T  .Man.  It.  4.'',7. 

'  Atm-iur  on  Ilt-ni  Property,  100-200. 

•6V™(    ,(■«(  Lumber  Co.  v.  Wilkin..  1  A.  L.  U.  ].',.•!:  Johmtan 

Ir  ,'"-'  •*"'"'■''•  ■"'  '-''■■  "■  "■''^!  ■''•""•"'  '•  Xo^tltamplon,  rfo, 

.1.)  Ii,  T.  SI. 

^Devtrget  v.  Sandetnan,  rfc.  (1902).  1  Ch.  579. 

•/»  re   Wc/iton  d  Thomas'  Contratt   (19<)7).  1  ch.  244. 

*Ceat  West  Lumber  Vo.  v.  Wilklna.  \  A.  U  R.  at  IGl. 
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In  nil  tlii«'  iiknv,  whoru  it  i*  jiruviili'il  that  noti™  nf  in- 
tcntiun  to  I'xirii^c  the  |«i»i'r  tci  rwi  iml,  ili'tcrniiiio  or  rencll 
kIiuH  be  tfi"'",  'lie  |)uilv  in  ilffuull  lia."  a  Ioiili  picnitenlia 
(luring  till'  inliTvul  tliut  tlii'  nuliiv  in  t:uir«nt,  wlivthiir  M  ei- 
prcMifd  or  tint."* 

Dki.av,  Waiv    i,  ktc. 

'I'hti  priiKipIn  tlint  tlie  liivt  uncquivmal  nil  indicating 
Ilia  inti'iitiiin  will  u  ..iken  in  ili'ti'rmini'  a  purly'ii  optiun  Imn 
bi'cn  rcferri'd  to  ui<le  p.  137.  Thuii,  where  u  right  In  reiuind 
or  doierniine  the  cnntnict  hatt  arisen  liy  reanon  nf  the  adver- 
rtary'h  defiiiilt,  there  dn*'(t  lint  apjwar  In  Imj  any  neceiuiity  of 
iiiitlce  giving  a  lotm  panitpntidi,  unleiiH  it  iit  exproasly  pro- 
vided fnr  in  the  eonlrait;  but  sinra  the  exercise  of  the  right 
dependu  u|inn  the  eleilion  nf  the  injured  parly,  it  would 
Beem,  in  generiil,  iieeemary  tliit  there  Klinuld  lie  Home  noti- 
fleation,  either  by  exprcHU  word?,  or  by  unanibiguouB  acta  or 
condnct,  to  »liew  whether  the  injured  party  elects  to  affirni 
or  to  diKallirni,  the  contract,  to  deteiinine  or  continue  it.* 

Thus,  if  the  vendor  wisheii  to  lake  advantage  of  u  clauae 
giving  him  power  to  rescind  if  the  purchaser  shall  make  any 
requisition  or  insist  on  any  objection  which  the  vendor  may 
be  unwilling  to  rt-iiiove,  he  must  give  notice  of  rescission 
promptly:  continuing  to  negotiate  will  be  deemed  a  waiver 
of  the  right  to  rescind,'  and,  converj^cly,  the  purchaser's  right 
to  repudiate,^  on  discovering  that  the  vendor's  title  is  defec- 
tive, must  be  exercised  pminptly,  if  it  is  desired  to  prevent 


I 


'•  See  Paget  v.  Brnpfllo,  17  Mm.  R.  35a  CI.  BritMy  ».  Norton. 
32  U  J.  g.  B.,  38. 

'McCord  V.  Harper,  ai  II.  ('.  f.  P.  0(1:  parent  ».  Bourhonnien, 
i:i  Man.  II.  172;  Ccuo.l  v.  Ilarprr.  1.-|  .\Iun  R.  4."i7 ;  cf.  I'ollock  on 
Oontrncta.    ii.   n8«. 

'Fry.  lutrairmph  IOTA.  In  linden's  Contrnrt  (IIHW).  1  Oh.  412; 
Qntaion  r.  Borne  (1906).  1  (h.  rm-,  Cntta  v.  Little,  14  O.  L.  R.  631' 
9  O.  W.  R.  .nsi. 

■  See  cnte  "  Resciision  by  purchaser.'* 
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the  vciulor  .r.mplctini!  Iim  tiilc,  w, 
to  kIii'w  u  )('""I  lilli'  at  t 


a»,  for  .■xuiiijilf.  to  be  ahli' 


triu  ,  or  uri  ri'fiTi'iur.  in 
•pccirif  iH'rfoniiauiu.     In  llulkett  v,  II 


«ii  urtinn  for 


-  'uilhij,'  ||„.  |.;„rl 
Dudluy  all,.m|,l,,l  |o  ri.pu.lialc,  atwi  iliu  u.ual  .livnT,  - 
i.p.Ti(lf  pcrfoririun...  ami  rcfiTfUci.  „«  i„  (id,,,  „„  t||„  j,ro,ind 
llml  the  pl„i„,iir  „..,  not  till,,  whtt.  II,..  ,l„  r,o  wan  made; 
hut  it  wah  hi'M  that  at  thi.  v,.,„l„r  ,.„ul,l.  i„  f,ui,  ,!,„»  mij 
(although,  ..vHi  afi.,r  ,lwr..,.,  the  Court  l,a»  |».w,.r,  on  mo- 
tion, to  Kranl  l..uvt.  to  repmliat,.).  tli,.  aiteuipi  wa-  i„o  latu. 
The  ,|u,.»lion  ,if  th,.  purcliawr  wuivin).  hi*  right  to  re- 
win,!,  wh,T,.  the.  ,l,.f,vt  of  till..  i»  irr..>,iovuhI...  han  hwn  di.- 
,.uascil  ujjilur  11...  Buhj.rt  of  waiver  of  ,l..re,.t».» 

Wheth..r  a  v,.ii.|or  will  lose  hi«  right  to  ,v«i,i,l,  .Icter- 
mlno  or  rcnell.  I>v  mere  delay,  niuy  li..  .|il<Htionabl,..  If  |„. 
has  not  .st.»«l  hy  an,l  ali<*...l  the  |>„r..|,a»er  lo  ,„ake  improve- 
nientf,  cte.,«  or,  exp,e«ly  nr  iiiip'ic.lly.  by  his  a,'!-.  ..vinccd 
an  inh.nti.m  of  ....ntinuing  the  ecntrael,  the  purehiiser,  mak- 
Mig  no  elFort  to  rciowly  his  ilefaull,  would  not  wem  to  have 
any  jiwi  .aus,.  of  ..on.plaint  if  the  ven.lor  ,b,x>8e  simply  to 
remain  ina,tive.»  i.e.,  the  piirelmwr  has  it  in  In-  own  |>.,wer, 
at  any  time,  to  foree  the  ven.lor  to  elect,  to  affirm  or  dis- 
atlirm,  Bimply  by  off.^ring  to  remcily  the  .lefaiiit.  e.g,  by 
ti'ii.ler  of  (luiehase  money  in  arrears.  It  is  ele.ir  that',  as 
k-twcen  lamlloni  a,„|  tenanl.  n.ere  lying-by  will  not  amount 
to  waiver  of  a  forfeitiMV— s.mie  positive  aet  must  be  done 
by  the  '.'ssor,  amounting  to  an  aeknnwle.lgnient  of  the  <nn- 
linuation  of  the  lemin.y  at  a  later  period.* 

But  it  IS  eijually  .lear  that,  if  the  ven.lor  does  any  acts 
■neonaistcnt  with  the  position  that  the  contract  is  at  an  end, 

'  (1I»7).  1  Th.  .-iHO, 

•  See   •'  R«oiii«ion   l„.   nun  hnipr."   Chap.    VI.,   antr. 

•But  -ee  Wanair  v.  Hriiliin   ;!)  R.  c.  R.  171. 

■Of.  Ol-.-rl:  ...  i/o:r.„i,  rff..  .•„;„„„  ,■«..  a  I..  R.  A.  IWI, 

■Woortfnn    (IKtli   Ed.).  .«). 
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ho  will  wftive  his  right  to  rescind  or  determine;  and  thh 
principle,  of  course,  is  equally  applicable  to  re'ciasion  by  the 
purchaser.  Thus  Anglin,  J.,  says:  "There  can  be  no  doubt 
that  by  doing  any  act,  after  the  default,  wliich  involves  or 
imnl'es  the  continued  exif5tence  of  the  contract,  the  party 
entitled  to  rescind  waives  such  rigid.  He  may  lose  his  right 
as  well  by  acquiescing  in  the  defaulter  assuming  a  position 
consistent  only  with  the  subaigtence  of  the  contract."' 

Thu?,  where  money  is  payable  by  incta'nients.  and  there 
is  a  power  to  rescind  or  determine  on  default  in  payment,  the 
receipt  of  money  due  on  a  subsequent  instalment  is  a  waiver 
of  the  right  to  rescind  or  determine  in  respect  of  a  previous 
default.  It  is,  perhaps,  doubfful  whether  the  receipt  of 
moneys,  in  respect  of  an  instalment  due  prior  to  actual  re- 
BciFsion  or  determination,  ii  subsequently  accepted  by  the 
vendor,  must,  necessarily,  be  deemed  a  waiver  of  the  deier- 
miitation.  Ilw^ter  v.  Daniel  *  is  quoted  in  Forfar  v.  8a(]e* 
as  authority  for  an  affirmative  answer.  But  Hunter  v.  Daniel 
was  a  case  wliere  the  vendors  claimed  to  have  rescinded  the 
contract;  and  even  so,  Sir  James  Wigram  bases  his  judgment 
on  Ihe  analogy  to  the  law  of  Landlord  and  Tenant:  "There 
is  no  stronger  reason  for  holding  that  the  forefeiture  of  a 
leaee  is  waived  by  the  acceptance  of  rent  subsequently  accru- 
ing, than  there  is  in  this  case  for  holding  that  the  accept- 
ance of  an  instalment  of  purchise  money  (which  was  not 
due  unless  the  agreement  was  to  be  continued)  is  a  waiver  of 
the  right  to  rescind  the  agreement." 

But  if  a  default  subsequently  takes  place,  the  receipt  of 
moneys  in  the  meantime,  although  a  waiver  of  the  right  to 
rcFcind  in  respect  of  the  prior  default,  will  not  prevent  a 


''Lahelle  v.  O^Connor,  15  O.  L.  R.  at  547;  Cf.  Fry,  par.  1054. 

M  Ilari',  420 

•5  Terr.  L.  R.  255. 
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now  risri.t  uf  rescission  or  determination  nrisinR;"  but 
■lua^re,  even  if  mnncys  are  received  after  sucli  sccond'd'cfault, 
but  wliich  are  appropriated  to  tlie  prinr  .lefault,  wliether  the' 
second  default  »oul,l  be  thereby  neceR=arily  waived  or  not. 

Althoujrh  there  i,.  «n  obvious  difference  between  the  rela- 
tionship of  landlord  and  tenant  and  that  of  vendor  and  pur- 
<'hn  .T,  the  law  relatinfr  to  waiver  of  forfeiture  under  ana'o- 
ROUS  circumstances  between   landlord  and  tenant,  is  worth 
noting.    .\  forfeiture  for  non-payment  of  rent  on  breach  of 
<.on,l,tion  in  a  lease,  i,,  waived  by  the  acceptance  of  rent  ac- 
cruing   due    after    the    forfeiture,    but    the    subsequent 
receipt  of  rent  due  prior  to  the  forfeiture  is  no  waiver  ■ 
In  thii  case,  Martin,  B.,  says:  "A  receipt  of  rent  to  oper- 
ate as  a  wail  T  of  a  forfeiture  must  be  a  receipt  of  rent 
which  has  become  due  afte-     he  forfeiture  was  incurred,  and 
the  mere  receipt  ,-,f  the  money  afterwards,  the  rent  having 
become  due  previously,  is  of  no  consequence,  and  for  the 
very  plain  reason  that  the  entry  for  a  condition  broken  does 
not  at  all  affect  the  right  to  receive  pavnient  of  a  pre-exist- 
ing debt.    I  entirely  agree  with  what  my  l,„rd  has  said,  and 
that  we  ought  to  prevent  any  technical  construction  being 
rut  upon  ads  which  really  were  never  intended  to  waive  con- 
ditions at  all." 

It  is  clear  .hat  a  distress  for  rent,  whether  due  before 
or  accruing  due  after,  the  forfeiture,  will  amount  to  i 
waiver.s  It  is  stated  in  Woodfall  on  the  authoritv  of  Dcndy 
V.  Nxcholl-'  that  the  commencement  of  an  acion  for  rent 
due  after  the  forfeiture  will  also  amount  to  a  waiver  al- 
though a  mere  denmnd  for  such  rent  may  not  be  m  consid- 
ered.    In  the  ease  cited,  liowever,  the  action  seems  to  hav« 

"Forfar  y.  Sate,  B  Terr.  I,.  R.  2.'J5. 
•Prir^f  V.  Worwood.  4  H.  &  N.  ril2.  28  L.  J.  Ki.  320 
•CcUtKorth  V.  SpMc  W  C,  B.  N.  S.  ire?,  XI  T,'  j"c  P  220 
'4  C.  B.  N.  S.  370,  27  L.  J.  O.  P.  220. 
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proceeded  to  judgment,  and  the  monies  due  for  rent  had 
actually  been  paid  over  in  accordance  witli  the  order  of  the 
judge. 

The  general  principle,  which  wonld  appear  to  be  equally 
applicable  as  between  vendor  and  purchaser,  is  laid  down  in 
Joneg  V.  Carter*  to  the  effect  tliat  "the  first  unequivocal 
act  indicates  the  intention  of  Ihe  lesBor  and  determines  hit; 
option." 

Apart  from  the  consideration  whether  time  is  expressly 
declared  to  be  of  the  essence  of  tho  contract  or  not — the 
purchaser  may  by  delay,  non-completion  or  ineffectively 
offerin/^  to  <'omplete,  lose  his  equity  to  relief  against  for 
feiture.  This  result  may,  however,  depend  largely  on  the 
circumstances  and  the  aubje<  t-matter  of  the  contract.  The 
general  nile  may  be  stated  to  he  that  where  from  the  sub- 
ject-matter of  the  contract,  or  the  surrounding  circum- 
stances, it  appears  that  punctual  performance  was,  in  reality. 
a  predominant  consideration,  and  within  the  contemplation 
of  the  parties,  the  purchaser  will  be  he!d  to  strict  perform- 
ance in  rer-pect  of  tho  articles  or  stipulations  as  to  time." 

In  Morton  v.  Nicholh,'  Hunter,  d).,  after  referring  t<) 
the  passage  from  Tiord  Cairns'  judgment  in  Tilley  v. 
Thomas,''  quoted  oh (p  p.  85,  says:  "Now  I  understand 
that  to  mean  simply  this,  that  where  it  is  apparent,  from 
the  stipulation  itself,  from  the  nature  of  the  contract,  such 
as  I  think  to  he  the  case  in  this  suit,  or  where  it  appears. 
from  the  surrounding  circumstance';,  that  there  was  an  ex- 
press understanding  between  the  parties  that  time  was  to  bi 
of  the  osKonie,  tlio  Court  has  no  power  to  interfere,  unless 


If 


•16  Mee.  and  W.  718. 

'Aainton  V.  Frrland  (D.  C).  12  O.  W.  U.  p.  126U 
'12  B.  C.  R.  nt  p.  in. 
'  U  H.  a  rhv    at  p   07. 
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the  Perfo™.„ce  of  the  covenan.  ,.  doliberatelv  ,„ade  im- 
p.  le  by  the  act  of  the  covenantee ."  This  ca.e  i,s  one  of  the 
famihar  elass  of  ease,  relating  to  ,m„i„j  properties-whieh 
are  notoriously  of  constantly  fluctnat.ng  value  and  specula- 
tive character.-  The  same  principle  applies  ,o  .aies  oftra.le 
premises,  especally  ,„  taverns  and  public  house.,'  to  dwelling 
bouses  .ntended  for  immediate  occupation,-  and,  perhaps  t. 
land  bought  solely  for  speculation.' 

But^even  where  there  is  nothing  peculiar  ahou,  the  na- 
ture of  the  property,  delay,  coupled  with  nfher  circum- 
stances, may  deprive  the  purchaser  of  his  right  to  rescind. 

n  tt  r  •  '"  """''"'  ""^  '"  'P»^'«"  P^formance 

n  the  other-e.g  where  the  payment  of  the  purchase-money 
.s  made  to  synchronize  with  payments  to  be  made  by  the 
v-ndor;  or  where  he  has  taken  possession,  and  disregarded  a 
noto  or  request  to  carry  out  his  contract;'  or  perhaps  where 
ftr  default  the  t-me  for  payment  has  been  exten  ed,  and 
i»  agam  n.akes  default.'  All  these  eases  come  withi^  the 
pnncple  that  the  parties  n.ust  have  understood,  f  , 

na  ure  of  the  contract,  or  the  circumstances  of  th^  case,  t 
punctuahty  of  payment  was  the  "  predominate  note." 

•Vksg  v.  EJmondmn.  «  -     (:    \l    *  ^       . 

i™.  iivi.  K.  0,0.  ,88;     lathrook  v.  Richcrdton.  23  W  R  ki 

Fry,  pp.  407472.  <^Bm).  1  Ch.  „  711,    g,^ 

'Ocdye  v.  U,k,  »/  .UoiKrce.  2B  K.«v    4^     Tin 
I*  R.  3  Ch.  81:  of.   Wixrd  v    Smi,j    ,1  n        ,,  '''  '•  TI>oma,. 

«  Oh.  I).  ,53.  ■  ^""*-  "  '""■  »":  •'"•7"«  V.  UUtcT. 

'Cf.   Pry,  par.   1080.   p.   487. 

"Sw  .l«i.i,on  V,   Ifcrland   (ante  n     -.71  .    (    1  ,1 
«am  V.  Uilnc;  Htnnsn-  v.  Olivir  (am,   „.  81)  "■■"••or. 

'  Wallcce  V.  Ileltkin,  20  S.  C.  K.   171. 
'Cf.  Banlav  V.  Ucucnatr  (ante  ,,.  St). 
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Blection  of  Remedies.* 


Upon  brciicli  of  contract  the  party  who  is  not  in  de- 
fault is,  lis  n  rule,  entitled  to  Cv::t  of  several  a"-ilab!e  reme- 
dies that  to  which  he  chooses  to  resort;  and  it  would  seem  as 
hetwcen  lu-oii- stent  remedies  he  is  not  only  entitled  hut 
must,  sooner  or  later,  make  such  election. 

A  good  deal  of  the  old  law  on  the  subject,'  has,  to  a 
great  extent,  been  rendered  obsolete  by  the  Judicature  Acts. 
Thus,  a  party  could  not  proceed,  both  in  law  and  equity,  on 
the  same  cause  of  action;  and  in  Chancery  an  order,  of 
course,  went  to  put  the  party  to  his  election.^  But,  even  so, 
a  plaintiff  was  not  bound  to  make  his  election  until  the  de- 
fendant had  answered,  and  so  disclosed  the  nature  of  hit 
defence.^  Actions  and  suits  on  mortgages,  however,  were  ex 
ecptions  to  the  general  rule;  and  it  is  familiar  law  that  a 
mortgagee!  might  pursue  all  his  remedies  concurrently;  he 
could,  e.g.,  sue  at  law  on  the  covenant,  and  at  the  same  timi 
sue  in  equity  for  foreclosure.  It  must  not  be  forgotten,  how- 
ever, that  if,  after  final  foreclosure,  the  mortgagee  sued  on  the 
covenant,  the  njortgagor's  right  of  redemption  was  revived, 
or,  as  tho  saying  is,  the  foreclosure  was  "  opened." 

While  the  learning  on  the  subject  is,  no  doubt,  to  some 
extent  obsolete,  the  principles  are  still  important;  because, 

•  See  the  article  under  tbie  title  in  15  Cyc.  252. 
■B.».,  see  Tidd'a  Practice  (Bth  Ed.),  p.  9. 
'Anon,  J  Ves.  Jan.  01. 
•JoiiM  ».  Earl  of  Stratfori.  3  P.  Wm«.  TO. 
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although  a  plaintiff  may  now  bring  his  action  for  all  the 
relief  to  which,  on  a  given  state  of  facts,  he  may  bo  entitled, 
and  may  claim  relief  in  the  alternative,  there  must,  in  nearly 
every  casi?,  come  a  point  at  which  he  is  bound  to  elect  what 
form  of  judgment  he  will  adopt;  or,  possibly,  the  Court  may 
restrict  him  to  a  particular  remedy  out  of  several  to  which 
he  might  otherwise  be  entitled.* 

The  two  leading  principles  arc : — 

(1)  That  a  parly  is  entitled  to  the  choice  of  one  or  more 
co-existing,  remedial  rights  arising  out  of  the  same  facts.' 

(2)  That,  as  a  rule,  he  must  elect  between  two  inconsist- 
ent remedies. 

Thus,  it  is  a  commonplace  that  on  breach  of  contract  for 
sale  of  lands  the  adversary,  not  in  default,  could  sue  at  law 
for  damages,  or  proceed  in  equity  for  specific  performance: 
a  mortgagee,  at  his  election,  could  sue  at  law  on  the  coven- 
ant, proceed  to  sale  under  the  power  of  sale,  or  sue  in  equity 
for  foreclosure;  and  it  imports  nothing  that  he  could  pro- 
ceed, concurrently,  at  law  and  equity.  The  Courts  never 
assumed  to  restrict  the  plaintifl's  choice  of  remedy.  The 
rule  that  the  plaintiff  must  elect  between  two  inconsistent 
remedies  is  only  an  application  of  the  msixim—"  allegaru 
contraria  non  est  audiendus."  Thus,  if  a  man  having  the 
right  to  proceed  either  by  action  of  tort  or  by  action  ex 
coniractu,  elects  the  latter,  he  will  generally  be  held  to  have 
waived  the  tort;  but  an  intention  to  waive  the  tort  will  not 
be  assumed  where,  under  the  pre.-ent  practice,  he  sues  in  the 
alternative."  Rice  v.  Reed,'  is  an  instructive  and  interesting 
case  on  this  point. 


•  C.  /'.  li.  v.  aieadotct,  1  A.  L.  B.  344. 
'Cjc,  vol.  15,  252. 
•Benjamin   (5th  Ed.).  8(>ST. 
'  (190D),  1  Q.  B.  B4. 
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A  niuu  I'unnot  at  once  aflirm  and  disaffirm  a  contract; 
and  80  it  st'uins  thut  the  remedies  which  result  Irom  the 
affirmation  of  the  contract  uu  the  one  hand,  and  I'roin  its  diu- 
affirniance  on  tlio  other,  ure  iiiutually  exclusive."  Thus,  we 
have  seen  that  if  the  vendor  rescinds  he  cannot  have  dam- 
ages^" or  retain  purchase-money  ;*"  and  rescission  is,  neces- 
sarily, the  antithesis  of  specific  performance,*  notwithstand- 
ing that  after  decree,  if  the  defendant  fails  to  specifically 
perform,  the  plaintiff  may,  at  his  election,  have  the  contract 
rescinded.  Again,  where  u  vendor  has  given  notice  of  his 
intention  to  resell,  he  is  precluded  from  afterwards  claim- 
ing specific  performance.^ 

And  where  a  party,  with  knowledge  of  the  facta,  has 
definitely  adopted  one  or  other  of  two  or  more  inconsistent 
remedies,  he  will  he  bound  by  his  election.^  This  is  well 
stated  by  the  Supreme  Court  of  Iowa  .*  "  Let  us  first  con- 
sider what  is  meant  in  law  by  *  an  election  of  remedies.' 
It  not  infrequently  happens  that  for  the  redress  of  a  given 
wrong,  or  the  enforcement  of  a  given  right,  the  law  affords 
two  or  more  remedies.  Where  these  remedies  are  so  incon- 
sistent that  the  pursuit  of  one  necessarily  involves  or  implies 
the  negation  of  the  other,  the  party  who  deliberately  and  with 
full  knowledge  of  the  facts,  invokes  one  of  such  remedies,  is 
said  to  have  made  his  election,  and  cannot,  thereafter,  have 
the  bonefit  of  the  other." 

A  qualification,  or  rather  a  corollary,  of  this  rule  is: 
"  That,  if  the  party  has  in  fact  only  one  remedy,  but  in  the 

*Gr.  Comikam  v,  Tkonuon,  111  Masfi.  270. 

•Henty  V.  Schroder,  12  Ch.  D.  flOfi. 

"The  right  to  retain  the  "deposit"  depends  on  a  differcnt  prin- 
ciple. 

'See  Ifimith  v.  mtchetl,  3  H.  C.  R.  450:  fJardom  v.  Lee,  3  H.  & 
O.  651. 

'Royou  V.  Paul,  28  U  J.  Chy.  555. 

■ICo&6  ¥.  Voa.  155  U.  S.  13 

*  Zimmerman  v.  Robinton.  128  Iowa  72. 
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mintaken  belief  that  he  lias  another  attempU  to  enforce  it, 
the  doctrine  of  election  k  inapplicable,  for  no  choice  was 
ever  open  to  hin.."»  But  it  appears  that  the  doctrine  of  elec- 
tion of  remedies  does  not  preclude  a  person  who  has  pursued 
one  of  two  co-existcnt  remedies  to  judgment  which  he  hsa 
been  unable  to  collet  from  subsequently  resorting  to  the 
"ther  remedy,'  Familiar  instances  of  this  occur  in  mortgage 
proceedings,  and  we  have  seen  that,  in  the  vendor's  action 
for  specific  performance  in  case  of  default  in  payment  by  the 
purchaser  of  the  amount  certified  to  be  due  on  the  appointed 
day,  the  vendor  can  obtain  rescission  of  the  contract'  Nor 
doe«  the  vendor,  by  procuring  a  declaration  of  lien,  become 
deprived  of  his  right  to  rescission.' 

But  it  is  not  only  between  such  mutually  exclusive  reme- 
dies-which  logically  arc  founded,  not  on  the  same,  but  on  a 
different  state  of  facts,  i.e.,  whether  as  a  fact  the  contract 
18  affirmed  or  disaffirraed-that  this  principle  of  imperative 
election  applies;  it  applies  to  inconsistent  remedies.     Thus, 
a  man  cannot  have  general  damages  for  breach  of  contract 
with  a  decree  for  specific  performance-"  the  injured  party 
electing  to  affirm  the  agreement,  has  the  alternative  of  suing 
at  law  for  damages  for  breach,  or  suing  in  equity  for  specific 
performance  of  the  contract.    Under  the  present  practice  he 
can  pursue  these  remedies  in  one  action  claiming  alterna- 
tive relief;  but  his  recovery  of  judgiucnt  for  damages  will 
bar  his  right  to  enforce  the  contract  specilically,  as  that  is  a 
conclusive  election  to  adopt  the  legal  remed/,'  and  the  other 
party's  obligation,  under  the  contract,  is  then  merged  in 
the  judgment."" 
•  Ibid. 

'Cf.  Staiulard  Seminc  Mackiiu  to.  v.  Otcinfi.  140  N.  Car  SdS. 
'Chap.  IF.,  wc.  4. 

•Chap.  11..  sec.  3.    Balcer  v.  WilKom.,  62  L.  J.  Ch.  315. 
•CommM  v.  ZTeiuim  (1900).  2  Ch.  2!)8. 

-Wifliam.,    SflO.     Orme  v.  Ilro.ahlon,  10  Bin,.  533:  Haintm-  v 
Ftrfuim,  I  Mat  4  O.  288.  280.  "«««•«•  v. 
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It  is  clear,  then,  that  for  a  complete  breach  the  adveraarjr 
not  in  default,  has,  subject  to  the  discretionary  power  of  the 
Court,  to  prant  or  refuse  opecific  performance,  the  right  to 
elect  to  proceed  by  fcparate  action ; 

(1)  to  recover  purchase-money  aa  a  debt  (if  the  vendor 
IB  suing),  or, 

(2)  for  damages,  or, 

(3)  for  specific  performance,  simpUcHer,  leading  to  re- 
fcission,  or, 

(4)  to  enforce  his  lien  (vendor's)  leading  to  sale  (and 
order  for  possession  in  nature  of  foreclosure),  or, 

(5)  for  a  combination  of  remedies  under  (3)  and  (4) 
with  a  further  right  of  election  for  consequential  relief;  or 

(6)  he  may,  still,  at  his  option,  rescind  the  contract — or. 

(7)  it  seems,  atill  resting  on  the  contract,  he  may  elect 
simply  to  delermine  it 

Now  it  is  respectfully  submitted  that  a  party  taking  ad- 
vantage of  the  right  given  by  the  Judicature  Acts  to  claim 
alternative  relief  upon  separate  allegations  in  the  same  ac- 
tion, cannot  be  deprived  of  his  right  to  elect  which  remedy 
he  will  take,  by  the  Court  or  .Judge  assuming  the  power  of 
dictatin''  which  alternative  remedy  it  will  adopt.  In  this 
connection  it  is  important  to  r»member  that  the  plaintiff 
must,  if  he  begins  an  action,  claim  all  the  remedies  to  which 
he  may  wish  to  resort;  if  he  c'aims  only  one  remedy,  and  his 
action  is  dismissed,  it  seems  he  cannot  begin  a  neis  on 
claiming  another  remedy  on  the  same  state  of  facts.' 

The  statute  is  an  enabling  statute,  and  the  benefit  it  ex- 
tends to  the  plaintiff  seems  to  be  to  enable  him  to  defc.  his 
election  until  all  the  evidence  is  in,  and  the  case  closed  (thus 


•A.  P.  (1909).  289.    atrrao  v.  Woel.  16  Q.  B.  D.  549. 
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extenilrnn  tlic  old  CliiinciTy  privilege  of  deferring  election 
until  after  tlip  anwor  to  the  bill),  at  the  same  time  enabling 
him,  if  he  fail*  to  make  a  lase  for  the  relief  preferred,  to  ob- 
tain judgment  for  pucli  nther  relief  n»  may  be  warranted  by 
the  fact?.- 

In  thw  connection  the  chbc  of  C.  P.  R.  v.  Mfadoux.'  being 
a  judgment  of  the  Full  Court  in  Alberta,  require*  very  caif- 
ful  consideration. 

Beck.  J.,  sa.vs :  "  I  think  the  Court  ought,  in  every  case, 
to  consider  the  intereula  of  all  particK  who  may  be  affected 
by  ita  judgment,  and,  if  it  can  do  so  without  injustice  to 
the  plaintifT.  it  has  power  and  ought  to  exereif"  it  to  refuse 
a  form  of  relief  to  which  the  plaintilT  is  prima  facie  entitled, 
and  give  him  another  form  of  relief  to  which  he  is  also  en- 
titled, if,  by  so  doing,  the  interests  of  the  other  parties  will 
thereby  be  better  conservefl." 

And  Scott,  J.,  adds :  "  It  was  contended,  on  behalf  of 
plaintiff  rcjmpany,  that,  as  the  defendant  had  not  appeared, 
the  Court  should  not  be  astute  to  discover  or  grant  him  any 
relief  which  he  has  not  claimed.  In  my  view  the  effect  of  the 
defendant  not  appearing  is  that  ho  leaves  it  to  the  Court  to 
grant  to  the  plaintiff  only  sucli  relief  as,  under  the  circum- 
stances of  the  case,  ho  is  reaaonably  entitled,  tipon  an 
applic.itinn  to  a  .Judvi' for  judgment  in  default  of  appearance 
in  an  action  such  ii«  this,  he  may  not  ciuisider  it  liis  duty,  but 
it  is  certainly  within  his  pnivince  to  enquire  into  the  circum- 
stances relating  to  the  suhjeil-inatter  of  ihe  aition.  and  the 
interests  of  the  parties  tlionin,  and  to  take  those  matters 
into  consideration  iu  dctciniming  the  form  and  effect  of  the 
judgment  In  which  the  plaintiff  is  eniitlol  "  Theso  dicta, 
if  the  foregning  views  be  correci,  ii  |.,  «i|h  great  respect, 
submitted,  cauluit  be  supported      The  plaintiffs  did  not  ask 


'Cf.  Child  \.  ^'Irraiav. 
■  1  A    I     R    344. 
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to  raforce  th«  vt-ndor'i  lien— on  the  contrary,  thoy  dwlinwl 
to  Mcept  BUili  a  judsnu'nt  though,  no  doubt,  entitled  tu 
it— and  the  jud^inunts  of  llirk  and  ScotI,  ,1.1.,  tni;illy  admit 
that  a  cuMo  liad  hoen  made  out  for  forecloturt.  which  the 
(ilaintiltn  did  I'laim.  Even  if  the  statutory  riglit  to  order 
«ale  in  lieu  of  foruelonure,  wliich  tlic  Court  has  in  mortgage 
acliuna.  toulil  liuvo  been  invoked,  it  ia  doubtful  if  it  i-ould 
have  licen  exeriisod  against  the  jdaintilTs  opposition,  ami 
without  the  defendant's  consent  or  expressed  desire;  whili- 
it  ii  clear  that  the  general  power  under  Rule  449  (cf.  Kng 
0.  LI.),  to  order  sale  wheru  "necessary  or  expedient." 
doea  not  cover  the  case.*  The  sug,;..»tion  that  ordering  sale 
in  lieu  of  foreclosure  comes  under  the  equitable  doctrine  of 
relief  against  forfeiture  seems,  as  pointi'u  out  before,  based 
on  a  misconception  of  the  nature  of  the  relief  extended  by  the 
(!ourta. 

Unless,  indeed,  special  stipulations  giving  the  vendor 
power  U>  determine  the  contract  and  retain  moneys  paid  on 
account;  or  power  to  resell,  etc.,  for  default  in  payment  of 
the  purchase-money,  are  to  be  declared  merely  "  in  terrorem 
and  void,"  it  is  difficult  to  understand  why  the  vendor 
should  not  be  entitled  to  choose  the  special  remedy  so  pro- 
vided, just  as  freely  as  he  is  entitled  to  his  election  in  regard 
fo  the  standard  remedies. 


'Ct  Rt  Rabimott,  31  C.  1),  247. 
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defecta  in  title,  how  far  considered,  12 
See  Patuent  into  Coubt. 


INDEX.  igy 

KQUITABLE  ESTATE, 

of  purchasor,  generally,  l.  lo,  note,  M 

bow  far  eomlilered   title  In   vendor.   127-129 

tXJBPBITURE, 

'Trii:'.', "/"""'  "  '""'"  "-■'"■"  •""  -""'  J"^.»™.  for 
•«Ie,   whether  jn  effect  a  forfcltare,  25-26 

tiower  of  Court  (o  order   25 
reUef  aw,m.t.    ««  Rmtr  aoajnst  FoRFtiTuai. 

Sw  Dkceit. 

INJUNCTION, 
Interlocutory, 
not^g^nted  to  enfore,  vendor,'  Hen,  except  .(,„  .bortiv,  „le. 

But  aee  Hbchtes. 

to  protect  purcfaaRerV  lien,  135 

In  aid  of  decree  for  .pecllic  performance   31 

to  restrain  nnrcfaaaer  frwm  re-entry,  8 

improper  exerclae  of  power  of  wie.  104 
INSTAMlE.Ni  PLAi,  AGREEMENT 

"TentTnTuI,:""""'  '°  '°^'°'-  """""  "'^■"■'""'-  "°'"  -'■ 

Inatalment  dl.tinrul.hed  from  depoalt,  58 

Hee  nEpoBiT. 

loalalmenl.   may   be  .eparalel,   .„,,!    f„r     „ 

asHijtnment  of,  127 

•ale  of  land   by  holder  of    T07 

""^no'nr'r-";?  ■""■'■  "^  •■" '  •"■'-"  in  .i'.e,  15. 

8>«-ifit'   ttcr forma nrp  of,  l»n.  30    9s    121     123 
PurchaHPr   ..mnot   an.ioipntr   p^v.n^nt   of   in^ralmeni.    121 
INTEREST. 

vendor^ entitled   to.    when   oelay   in   completion    no,    hi,   r.„l,,   X 
pnrrhaaer  enr'tled  to  on  rescission,  when  3K 
Tn°;.rirn,'«'  ""'""  -""""  "'■-  -""- - 

JI'noMK.NTS 
Sec  DicHEX. 

lANDI.ORI.   ANI>  TKNA.Vr, 

•nahiRie.  from  law  of.   r,,peciins   waiver.  143 


158 


^i 


LIEN, 

Sep  Vendor's  Lien  ;  tee  L'UHCiiAflEi's  Lib?«. 

IX)ria  I'CRNITENTI^, 

iiHiial    niflhod    nf   grantine    pun-hascp    relief    Hgalnut    forfeitupf 

22.  2(1.  .'(I.  05 
vendor  usually  entitled  Ut  for  completion  of  title,  14,  2!) 
impliMl    durinn   ciirreocy    of    notice    of    Hale,    forcelosure.    dctor- 

mination.  etc.,    140 

UQUIDATEI>  DAMAGES,     tier  Action  fob  DAMAOiiH  and  RcLiKr 
AQAINST   FOBFEITUBE. 

NOTICE. 

double  raeaniDR  of  expri'Msion,  136 

of  rescisKion,   necenaity   for.    136,   140 

of  determination,  necessity  for,   13»i,    140 

commencement  of  iiction  mifficient,   137 

o^  sale  and  reBate,  [n'cessity  for.  104.  137-139 

stipulation   for  must   bp  strictly  complied    with,    104.   139 

muRt  be  unambiffuous,   139 

imi)orts  locu*  prcnitentia  durin*;  currency.  140 

of  defects  in  title,  appearing  from   abstract.   130 

or  on    rexittter.    130 
constructive,  of  defects  in    title,   118.   130.   133 

OBJECnONS  TO  TITLE, 

diBtineuistied  from  mattera  of  ctrnvej-ance,   12  et  aeq..  124 

Sec  Titij:.  inquiry  aa  to. 

incumbrancpH  not  cenernlly  considered.  12 

when   purciiHscr  reciuircd   to  accept  indemnity  atainst,   14,   IS 

See  Patmem  irsTo  CoCBT. 

OCCITPATION  RENT. 

when    Durchaser   ctiargeable    with,   ft,    10    (note    2).   38,   39.   00 

(note  5). 
vendor  chnrjceahle  with,  Bet-off  a^ininst   interest  payable  by  pur- 
chaser. c6 


OPEN  CONTRACT, 
definition  of,  2 
terma  implied  in. 


etitate  in  fee  simple,  when,  3 
vmdor  must  shew  jrotKi  (ille,  3 

identify    properly,  4 
verify  abstract,  4 
entitled   to  possession  until  completion.  4 


<^..MV^mii    *D%.  ' 


nfDBx. 


nt 


OPEN  CONTRACT— (to.h,.rt, 

t.rm,  impUed  ln-„„d„r  emilled  to  r,.„„  ,„d  p„a„  „p  ,„  „„. 
pletion.  4 
has  lien  for  prkt',  4 
purch««»p  miisi   examine  titir  at   ti«  .>wn  «. 
pi'ns*',  4 

(■ntlllpd  to  munliiifnts.  4 
eompletiuQ, 

definJtioD  of,  3.  4 

piiriluB,'     to     In.     ..onipli.tpd     when 

Kood  iitir  Hliown,  4 
to  b*.  within  misonable  tim..  on  hoth 

sides.   4 
if  dfiayed  pun'haKiT  cliargeable  willi 

inlerwt  but  entitled  to  renta  and 

piwfitB,  4 
penis,    pi^fits.    tales,    etc..    shall    be 

apportioned,  4 

oprioN, 

money  paid  for.  mother  de|>,.»ii  nor  instahijent,  39 

time  8trirtl.v  of  eseence,   101 

relief  aKainat  forfeiture,  can  Court  crani.  101 

PAYMENT, 

payment  and  conve,tanoc  usually  coneurrent,  15. 

of  instalmenla  without  objection  to  t'itle,  how  far  waiver 
15.   1,10.   132,   133 
See  Waivbb. 

I'AYMKNT  INTO  COI'KT, 

when  purcuase  money  „r  instalment,  will  be  ordered  to  he  paid 
in.  It,  13.  14 

NfC  ItEMRF    MIAINSt  FoRFEITLIIK. 

PENALTY  OR  MQIHUTRD  DAMAfJKR, 

di'i)o8it  psiapniifllly  pt-nalty,  7] 

relevancy  ,,f  discussion  a.  lo.  in  ,,„..»,in„s  of  relief  „„„!„.,  f„r. 

feiture,  70,  rjt  tprj. 
monies  paid  on  purchase  price  .itnnnt   be  regarded  as  either,  71 

I-OSSRSSION.  .5,  7 

pnrchaaer  not  entitled  to  until  payment  in  full  and  conveyance.  B 
even  when  price  payable  liy  Inatalmenls.  ."i 
b.v  lakiliw  oiay  waive  objectiona  to  title.  5.  I.'Jo 
See  Waivci. 
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I'OSSESSION—  ( Continued) 

pwchMer— otherwiw  where  pot»ei«iioD  taken  under  ftxpretw  term 

of  i'un:ntt-t,  5,    132 

and   in  such    caw  if  vendor   forcibly  diipottieiw   pur- 

chasor.  h^  will  loMe  right  to  HpetiHc-  perfonnaiin>.  i: 

out    purchaser's    right    tn    sperifir     performanc     .-..n- 

tiuue8,  7 
per  tf  will  not  aUHtaln  at-tion  (or  prit-p,  14 
whether  liable  for  occupation   rent  or  lo  arcount   for 
rents  and  profits  in  vast-  of  reiwiMttioti.  «.  ItO.  n..ie  n 
forcibly  takini^  may  be  ejeoled,  etc..  6 
injunction  to  restrain  re-entry,  B 
pajment  Into  Court  of  purcliaHe  money,   when  nider.'-!.   l,y  rea- 
■OD  of  possession,  6 


I'RICB.    tiee  Action  fob  Pbhte. 

PURCHASEK. 

recovery   of  deposit    and    money    paid    on    contract,    enliUcd    r., 
when  contract  goes  off  withouf  bis  fault,  2.  37.  lOfl,  134 
not  entitled  to  when  in  default  himself.  110-114 
can  only  recover  wheie  total  failun-  of  consideration 
112114 
Ste.  also.  Deposit. 


PUBCHASKR'8   LIRN, 
generally,  2,  115,  135 
purchaser  eniillid  under,  to  rwuvt-r  deposit  and  punhii*;.-  i.w.n.-/ 

if  not  in  default  himaelf.  2 
action  to  enforce,  2,  115.  13.% 
only  on  rescission  of  t-ontract.  135 
injuDCtion  to  protect,  laS 

PURCHASKirS  RRMKltlES. 

generally,  115 
contract  aflinned, 

'atiHiioa   for  damat'es.    11B,  et  arq. 

purciiascr  not  entitled  to   rci'.iver  dauiageR   for 

barsHin.  llfl 
purchaser  limited   lo  expenses  incurred.    117 
otherwise  in  cases  uf  frnui)  or  deceit.   UT  1 
'>r    where    breach    occasioned    by    vendor's 

wilful  default.    117 
or  where  vendor  known  to  have  inci»niple(e 

to   convey    at    future    dale    for    immediate 

tion,   IKI 
how  far  the   rule  in  Bain  v.   FothtrgxU  npplies  to 

ftalment    p!.".!-    :-':-i>r;-^."n!-,    UK 
meitsrire   of   dumnces,    IIH 


los! 


10 
refoxnl 


ille  HRre*"* 
'onaidera- 


■misi^nt'fmSfs; 
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which  damages   may  be  cafcii- 


PtJRCHASER'S  RE.«EDIES-(e„,M„.,i) 

contract-^Jvanee  of  price  on  ,e-„le  prima  facie  evidence.  „», 

period  of   time   up   to 

lated.  120 
apeclfll  damairef).  120 
W  purchaser',  action  for  apeclflc  performance,  iai-123 
general  princpl™  the  wme  a,  in  vendor-,  action.  120 
pnrchawr  n>.  a  rule  m.i.t  not  he  in  defaoll    121 
mere  dHay  in  pa,-,„c„,  „(  p„„.b,„  „„„^, 
ally  be  recompensed  l.j  intereat  and  cost.    lo« 

''°thlZ"]"2r'  ■"  """'■  ""''  """°"  '°  """■"'"'  "■  »" 
not   properlv  applicable   to  Instalment   plan  agreement 
unlll  purch«»,.  monejt  fullj  paid.  i2] 

Talme"ts:";2°r   "'"^""'^  ""'"  '"  '*™™'  "'  '"- 
anfc«.  vendor  had  declared  whole  purchase  money  d„e, 

damages  In  |io„  or  In  addition  to  specific  performance, 
decree,  t.rpiml  form  of.  122 

■nggesled   from    where  aH   In.talments   not   vet 
matured.  123 
contract  disaffirmed. 

(a)  rescission   by  purchaser 

general  principles  same  ,.s  discusK^.  chapter  HI     124 

resciss.on   disfinguished   from    repudiation.    124.)2fi'   120 

purchaser  ,  r,pu„aUo.  for  d,  ,:  cts  in  vendor's  m,\Z 

drfence   .„   vendor's  action   for  specific  performance, 

but  aeoiMc.  „,,,  equivalent  to  resci«don.  128 
and    purchaser   may,    nevertheless,    be   liable  in  ac- 
tion for  damages.  126 
repudiati™   for  defects  in   title,  right  of  waived  by  de- 
lay. 12(1,   127,   12!l.  140 

knowledge    of   defects    incl.des   constructive   know- 

how  far  waived  by  taking  po.sses,l„n  and  paying 
inslalmcnis.   nK.   130-1.32  •"•""« 

riant  of  rescission  may  continue  though  right  of 
repudiniii,n  gone,   13]  "^ 

'"oTti^K  m"''''''"''"'"  "■"  ""«>'""  '«  "■"Ptance 

purchaser    entitled'   ,„    recover    deposit    and    purchaa. 
money  on  rescission,  134  vun-uaae 

but  not  to  damages  as  well,    184 


■••-fw  it<)ast*»».' 


alii^irjte^ 


183 


INDEX. 


'1 


RECEIVER. 

may  be  appointed  by  decree  or  Interlooutory  order  to  preterre 

Tendor'i  Ii**n,  26 
may  be  appointed  by  decree  or  loterlocutory  order  to  preterre 
purchaser'*  lien,  V*6 

RKGISTBR, 

under  Torr*«ns  syHtem.  ^ahm  plnrp  of  abstract,  H8,  IflO 
const rnrtive  notiie  of,  130,  132,  133 

RF:rJEP  AGAINST  FORFRITFRE.  20.  50-101 
deflnltlonH  of  forfeiture,  6(1-70 
nature  and  Bcope  of  enquiry,  54 

equitable  prlnclpleii  on  whicb  the  Court  arts,  50,  06,  80,  03-101 
Ncc  also,  Nature  op  Ukugf  Granteo,  infra. 
enulty  may  furant  relief  even  when  time  of  the  esvence,  53, 72-89 
cases  In   wliiob  quealfon   usually  arisen,  55 

(.01   wh-^re  notliloB  paid,  55 

(&)    whiTP  i}<>[Ki!(it  only  paid,  55 

(c)  where  inxtalmenta   or' part  of  purchase   price   paid,   5S 
special  considerations  that  Influ^'nce  the  <_'ourt,  55-  88.  hi' 

(o)   possession  by  the  purchaser.  55 

See,  also,  PoasEBSiON. 
(6>   speculatiw   bargain.   65,   80,   145 
{e)   mines  and    iiiinint;   rights.   TtTi,   80.   145 

(d)  commercial   enterprise,   81),   145 
(«)   oilier  matters.   "(5,  80,   145 

W'hcrv  to  dcitanit  paid,  ."([-57 

Court  will  not  generally  grant  relief,  56 
Where  depoait  only  {see  Deposit,  Inhtalment,  58 
Court  will  not  generally  grant  relief,  58 
deposit   a  guarantee  and   so   forfeited   whether  express   pro- 
vision in  contract  or  not,  5S 
deposit   not    forfeited    after   order    for    resciaaioo    as    conse- 
queuliiil  relief  in  KiiiTifir  inTforiiiance,    58 
unless  express  stipulation  in  eontmrt,  58 
deposit,  (listioctioD   between  dcixisit  sad  instalment,  50 

Sec    DEI-OStT,     INSTALMENT. 

TI'Arrc  one  or  more  inxtaiments  paid, 

construction    of    clauHe    for    determination,    cancellation    or 

fnrtVitiire,    ^)l^^»4.    65 
coDtlieting  dei-isiona  as  to  imwer  to  relieve,  65 
forfeiture,  whether  term  relates  to  purchase  monies  or  pur- 

chiforV  inter.si  iu  land,  (MVTO 
penalty    or    liquidated    damojies,    relevancy    of    enquiry    as 
to.  70-72 

monies   paid   on   purohiiKr   pn- e  cannot   be   reganled   as 
"iHior.  71 


nonx. 
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BELIEF  AGAINST  POBPEITOBE_(C„M»„d, 
Timt  of  tht  eiaence 

how  far  MQulry  u  t„  ,«„t.  tl».  ,uMtl„„.  72^ 
««<!  Time  or  iu«  Esuhoe. 

effect  of,  Me  Dklat. 
Nature  of  relief  granted, 

""oO^Too  "''""''  '*"°"  ""'  ''°"  ■""  "■""'  "■•  '"rt'l'U". 
the&urt  relieve,  by  graotlw  e«eo.l„n  of  time.  03.  96-08, 

«n"low  to  action  for  forecloeure  of  morlCTRe,  W   06 
r.«.».i„„  will,  restitutio  i,  iu„gru,n  a„,  m!,  amM»Ml« 
new  coQtract,  Coort  will  not  make  between  parile;   80 
el^ion^of  remedies.  Cur,  will  n„t  deprive 'Tenli:;  !?,  25. 

Sec  EucTio.'q  or  Reuedixs 
"M.'Sa"™  °'   '"""''"'"-   "«"■»•   "■'"IKer  thi,  1,  „1,„, 
mCT-K.  as  to  power  of  Court  to  order.  OIBS 
Sieead  tiatuturp  prontiona, 

effect  of  onartnwnt  dlscuKBH,  OS-101 

not  merely  dt-clarntory,  tW 

probably  extend*  powers  of  Court,  10© 

HEMEDIES.     &€€  AcTioxs. 
/.  o/  vendor, 

standard,  7,  0 

(•)    where  contract  a  firmed,  9 
action  for  price.  9.  ii-lS 
See  Action  fob  Pbioe. 
for  dniiiapi>«,  U.  16-21 
4»'ee  Action  fob  Damages. 
on   fendor  s  Ijpn,  5),  22-26 
See  Venihib'a    I.itN. 

for  si>e('ific    [KTfurninnee,    9,   27-34 
See  Specific  I'erfobua.nce. 
determination,   9,    lO.l-lH 
See    I^ETEBMIVATION. 
(6)   where  contract  digaffiimed,  10 
right  of  rpscisnion.    10,  3."V4a 
See  Ues(  issiON. 

of  rt>-(4!ilo.    10.  44-4(1 
See  Re-sale. 
standard    remedies   often    unsatiyfattory.    47 
//.  v/  purchaser, 

generally.  115. 
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UFMEVIEB— (Continued) 

(fl)    where  contract  affirmed,  llfl 
actioD   for  tlamnge*,   116-120 

oee  Action  roa  Dauaqba,   P^i«cs«m>*% 

for  Bpwific  pcrfunniiKor^  >30^)3& 
Alee    Action    fob   Sfccifk    P^mtobmahok,    Pv>- 
cuabeb'b 
(*)    where  contract  i/i— jUrmgrf,   1^4 
resi-lHsioo,   124  1:M 

Hee    RKA.1H10N    U\    PVBCHAin. 
purcbRfier'n   Ken,    135 

Sec  PvttcuAsjra's  has. 

RENTS  AND  PROFITS. 

upportiuDiueDt  of.  3.  4 

purchaser  acvountable  for  on  reflciuioD,  A,  38,  90  (note  S) 

vendor  nul  eatitletl  to  tu  aJdiltua  tu  dauiageii,  18 

Ri':PrDIATION. 

diHiiiiKuiMlii'tl  from  rpflcission.   12,  124,  et  »pq. 

purrbaaer  can  repudiate  on  account  of  defects  in  title,   12,  13, 

184,  et  lea. 
hy   vendor,  dispoMeiains  purchaser,   0 

effect  of,  6,  7 
Implied,  by  default  in  payment,  17 
waiver  of  right  to,  118,  129 

RE-SALE,  4'»-4fl    102-104 

cases  of  (see  note,  p.  46). 

imnlied  power  of,  44 
express  power  of,  lOl^ 
to   enforce   vendor's   lien,   24 

in  specific  performance  action,  after  default  under  judg- 
ment, 31 
after  actual  rescission,  39 

ordered  by  the  Court  in  lieu  of  determination  or  fore- 
closure, 90-03 
apart   from   eipress   stipulation,   guery,   whether   vendor  entitled 
to.  44 
Noble  V.  Edwards.  5  Ch.   D    379,  crilicised,  44 
whether   vendor   so   sellinp,   sells   qua   owner   or   not,   query 
and  discussion,  44,  et  $€Q. 
express,    powyr   of.    102-104 

re-sale  under,  operates  as  rpscissioo,   (?)    1(^ 
vendor  may   recover  deficiency,   102 

not  accountable  for  surplus,   102 
r«-sa!fl  may  Jw  equivalent  to  forfeiture.   103 
not  generally  relieved  against,  103 
compared  with  power  of  sale  in  mortgage,  108 
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HE-8AI,E— (ConM.iicrf) 

"n'w     ^°""  '°  °'*"  '"  "'°  °'  ^""""'lon  o,  fo«ok»uw, 
doubrtui  afalnit  wndor'i  conirnt    91 
pr.cll«  t„   En,l.nd   In   mm,a,,   .ctloD..   mo«„,„, 
li»l  mniM  to  <»  dtliio  iutliHr  02 

n„H  .        *"''  "7  '"■  """■"  "l'P"««lv«  th.li  fnixcloiure.  92 
°°''""'  ° '""'■)   r.„,  1,11.  ,„.  NoTirt,  ,30^,40 

IMcliiion,  how  (>r  re.„le  rrault.  In,  «,  102 
KESCISSION  BY  VENDOn,  M  43 
H-inltion.  an 

I00.1!  iirit.  „f  Mpre.«lon,  39.  48.  102 
dl>lliiguiibi.d  from  deteniilnollon,  30-41,  105,  tt  », 
repudlollon,  12,  124,  «t  iet. 
Bee  Hkpudiation, 
■fter  judguii-at  for  price,  effect  of,  IS 
deposit    when  purcliaser  fntitW  to  return  of    19   37 
„H„,.t  1  "',"'"•"  '■"■>"<"  '<"'»'  ""d  escape  damage.,  10 
Principle,  in  ™,e.  o    sale  of  land  ...ne  a.  In  otber  contracts,  35 
rnle  in  M,:r,c,  Uleel  i  Iro^  c«.  v.   N,tlor.  9  A.  C 
434,  nppliiaWe,  3a 
effect  of,  17,  33 
conditions  for,  30 

none  where  third  panic,  have  acquired  riilits    38 
consequence,  of,  30,  38  i"'"™  ngnis,  ao 

vendor  may  resell  as  owner,  30 

reititklio  in  inhvram  essential,  30.  38,   134 

except  a.  to  deposit,  37 

'""moneV  m'"""    '°    '°"'"-'    "°    "'^'"-"    •"''    ""-■'■"' 
must  restore  rents  and  proflis.  38 
not  chareeable  with  (m-uyallun  rent.  38 

unless  he  continues   lu   possession  after  re- 
scission. 30 
determination,  distingui.licd  ftvra.  30,  39-42    106    el  j™ 
mutuol  agreement,  may  be  reduced  I...  30,  8T         ' 
default,  party  in  cannot  insist  on.  30 
stipulation  for,  construction  of.  30,  51 
cases  of,  tabulated,  42 
poK-rr  of,  oislinguis.ied  from  ripht  ot.  43 
exercise  of  implied  twwer  of  re-sale  doe,  not  rescind  contract  44 

:.:rb°u't  ^zt.^^"  "  '-""■  •"•"-■ "- »'-  -" 

exercise  of  stipulati.m  for.  in  contract,  valid.  51 

how  construed,  01 
"oiice  of,  l.w.  see  Norict 
"■litre  jurlgm.at  fo-  price  ineffective,  9 
damages,  no  action  for,  if  rescission,  17 
»l"-cific  performance,  as  consequential  relief,  31    32   87 
ivaiver        right  to.  >«  Wunt. 
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RR8GISRION  BT  PITRCI1A8HR. 

89*   PuaCHABD'S   RlHBDIM. 
BALE.     Ser  ItMALC. 

8EQUE8TUATION.  WRIT  OF. 

available  in  action  fur  iixK-ifii'  p«>rforuiaDce.  28 

8rECIAL  CONniTIONS,  47  et  teg. 
rraaoDM  for.  47,  48 
power  uf  rcsclwiou.     See  Iti»c'iaiiiO!f. 

dctpriiiluarii)n.     Krc  Iictekuinatidn. 
retalp.     Hee  Ueralc 
time  of  the  eniicDL-c.     Svc  TlME  or  THE  EmknC'E. 

SPECIFir  PEItFOItAIAXCB   (Veqdor'i  Action). 
definitinD.  27 

daoiaBes.   iandtfiiinry  of.  ukiio)  (round   for,  27 
Dot  grnntf-d  if  dnriinirt'H  ndt'<|ualp.  34 
discretioDiiry  with  Court,  20,  34 
comparlRoD  with  aoti»n  for  prior,  2S 

gn'nftT   firicnry    of    Jiid^tiK'nt    for    iipodflc    perform- 

nncp,  28 
■equest ration,  writ  of,  28 
mntuallty  of  n-mcdy,  20 

plaintiif  rmiHr   be  nhie,   ri>ndy  nnd   wilUiiit.  29 
but  will  be  allowi-d  time  to  t-uuiptete  title,  29 
vendor'x  ilea,  action  to  enforce  may  be  Joined,  29 
decree,  form  aud  effect  of,  20,  30 
liberty   to  apply,  30 
default  by  defendant,  30 
coDnequeniial   reliff,  3] 

(a)  exei>ution,  31 

(b)  sequestration,  31 

(c)  rencissiuD,  31 

when  d<'|KiHit  will  be  forfeited  on.  8SL  87 

(d)  order  for  Rale,  31 

(e)  injunction,  order  for  posseHHion,  31 
da.utizes,  in  Bubntitution  for.  21.  32 

In  addition  to,  21,  32,  33 

disttDRuished  from  cumuiun  law  damages,  21,  32,  S3 
where  no  cuse  for.  21,  32 
common  law  damacea  muNt  be  specitically  claimed,  21.  32 

SPECIFIC    PERB^ORMANCE     (Purchaser'a    Action).      See    PuB- 
ouaser's  Remedies. 

StB-PLRCHASEH, 

position  di8tintrui.sbed  from  astdgneo  of  contract,  127-129 


IHU£Z. 
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TAXES, 

iipportloQineiit  uf,  4 

TIME.    s«  ./M  D.UT,  Wai.„,  Tisre  ,„  Trri  e.«!,oe. 
for  completion  of  till,.,  iisunllj  frnnlHl  v.n.lor.  u.  2(1 

ii«iinlly    Brai]t..l     |,i,r.-hii...r    i,,    complete 
pnymrat«.  , ,.  It,,  iff  aoj'Vht  fim- 

miuu. 
for  paymrQt  ai„l  ,„iii,..v,m, ,-.  „.uullv  i-,i,,,.„rr™t    16 

.tS'l'^i.'^""  """•  """■"  ""■"'  '^'  ""•"°"''"-  "  '"   -^-"" 
Miy  ill  roiiipli.|i„n.  ,.ir«.i  of.  4 

TIME  OP  THE  KSHKNCE. 

«tlpul.tl„n  for.  v,,l ,1,  i„  ,„„,    „      i„  „|„|,j,^  .,,    ^2 

■  rtual  coo.tr,,,!     „  ,1„.  „„„„  „,   |„      „„j  |„  „|„i,y^  ,^ 

liiit  ,.<|,ii.,il,l,.  ,„u.  pnviiM«  i,n.l..r  JuilU-ature 
AclB,  87 
...  •■"'  <'"""  "iny  Kii-i-  rrlipf.  .M.  7:1   ,n-,   07   gg 

how  f„  thi.  ,„e„i„„  ,ir„.„  ,„,,„,  ,„  „||,.^.  __^_,,,_,;  ,,„,„i,;,^^ 

rt'vif       ,»f  cii^,  «  t,n.  Tr.-sy 

TITI  R, 

o.i»  of  o«ii..n.hli>.     .Vfc  litters  .nfra. 
certlfi.ale  ot   {'r.irn-im  gysli'iij  1     Us.   i;jo.  133 
TOiupklion,  tii..i.  UBitillly  iilli.iii.l   [01^,   14    a)    l"(; 
defectK,  '      ' 

■natter  of  title  dl.lioi,uii,l,e<|  from  n,„„„„  „t  ,,,„ve,vn„„   12   l"i 

'"co'ul;""""''  '"™  '"•  '"■  '■'•  '®-     •■'"■'  '"■  '■'''"'"  '■"" 
waiver  „f.  .',  1.-,.  ,-„,  ,;,;,      ,„j  ,^^  w:ma,. 
repii.imlion  on  (n-..ii;rif  ..f,   12^  tt  «,.«. 
etloifable  eatnle  n<.   11^7-1211 

Kooil  title,  iiiii^,  1„.  ,||„„„  |,y  ,.on<l.,r.  3,  S.  I  ;  .,  „., 
eRBi.nthil  l„  ,i,ii..ii  l,y  v.ii.lor.  N.   11,  2:1 

to  venilor's   riKlit   to  reHtiiid   „r  .1.  lermlue    30 
wJirre  e,,uitnljl,.  ..»l,ii..  i.nl.v  slronn.  IST-l-n 

iDQUlry    H9   to, 

Dfitnre  ntxl  extent  of,   14 

eertlficale   or    r..i-i.ter   under  Torren.   .v..tem 
"iiiivikn.  i„,  liK,  130.  133 
duty  of  pnreha.er  to  eiamlne  abatrart  or  reglaler,  130,  13J 
TBrSTEB. 

how  far  vendor  is  for  purt;ba8er,  1 


16S  IKMX. 

rsFi  Axn  orri  I'ATioN.  ««  occrFAwoif  rwt. 

VENDOU'H  MKN. 

r»n»rally.  1.  7.  22  2« 
)mpll#d  by  law.  SS 

to  «qulty,  22 
fsTouml  hy  tt)»  Coiirti'.  22 
ln«tattiipntii.  whrrp  prfr**  paynhlr  by,  28 
wilvcr  of,  2.  22 

not  wnlvwl  by  voninr  tiiliinir  pr"ini«««..ry  tiatf.  22 

tRklDR    JiKlKI'lint,    22 

tffrct  of  v^-ndor  tnkinit  mnrijrniti-,  22-23 
for  full  nnitmnt  pimbaw  monry,  22. 
pHrt  »f  piinhaie  nioupy,  23 
action  to  rnforr^,  23 

Tendor  hnn  not  right  of  poMwalon  or  of  reiale  without 

action.  23 
r.   I*.   U.   V.   Mradotra  judsmi-nt   la  practically  JudgmcDt 

to  onftint?  lit'n,  24-2rt 
may  h*-  Joiiir<l  wllh  nrtimi  f..r  HjHH-tfic  porformancc.  23-24 
form  of  dcfm-  In  Muh  ciiHi'ti.  23-30 
roDPt'qiipntlal  n'ti<-t  iiinltT,  24,  31 
aale  under,  I'fTtfl  of,  23 

MitK'  n«  iinlc  by  pledjtM"  of  goodf,  23 
If    jni'lTf-ctiiiil,    coDiequeotlal    relief    IDI17    be 
granted,  24 
reaciaalon,  vendor  does  not  loie  rlgbt  to.  20 
ininnction  to  pmtect.  not  uiually  granted,  26 
rerelver,  Court  will  usually  appoint  by  Interlocutory  order  or 
decree,  2fl 


WAIVER. 

of  defects  In  title,  n,  fl.  IS.  118 

where    purrhaner    paya    Inatalmenta    without 

ohjectinn.  in,  13(1,  132.  133 

delay  after  knowledee,  120 

nolio.  fr..ni  abdtm.  t  or  .-ertifirnte  of  title  (Torrenn  IleslHtry).  130 

takinir  possfKulon  nr<l  payinc  in8tnlmentn.  bow  far  a  waiver.  B.  6, 

11\  i:i0-132  ,  .     ,  w. 

waiver  of   right   of   repudiation  not   necessarily   wniver  of   rlgHt 

to  rcacind,   i31 
purchnser  held   to  Imvp  accepted  title  If.  in  posaesslon,  he  pftya 

InstniineDlM  nftcr  kiiowledge  nf  defect,  133 
arts  which  pvidcncp  ixceptnnre  of  title.  132-134 
right  to  renrind  or  deti-rmine  waived  by  acceptance  of  aubaequent 
inHtaliHfU  ".  142 

revives  in  cnne  of  subaeqiient  default.  142 
analoiry  to  cast's  between  landlord  and  tenant.  143 
of  vendor's  Hen,  22,  23 


